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Montenegro

Bisera Andrijasevic
BDK Advokati/Attorneys at Law

Overview

1 Outline your jurisdiction’s state aid policy and track record of
compliance and enforcement.

As a candidate for EU membership, Montenegro has committed itself by
signing the Stabilisation and Association Agreement (SAA) to align its leg-
islation with the acquis communautaire, including the rules on competition
and state aid. Alignment in the area of state aid is regulated by articles 73
and 74 of the SAA and Protocol V covering state aid rules in the steel sec-
tor. Montenegro is obliged to apply the criteria for assessment of state aid
procedures, which are in line with articles 106 and 107 of the Treaty on the
Functioning of the European Union (TFEU) and the relevant EU instru-
ments for implementation and interpretation of these rules. Montenegro
has, to a large extent, aligned its legislative framework on state aid with the
acquis, and the process of harmonisation with the state aid soft law is still
under way.

Montenegro submits to the European Commission regular annual
reports prepared on the basis of the methodology of the EU state aid over-
view. The national state aid authorities and the European Commission
regularly exchange information on state aid cases to strengthen the enforce-
ment track record. The European Commission assesses the progress in this
area regularly in its annual progress reports.

Since the concept of the general prohibition of state aid was introduced
in Montenegro only with the start of the European integration process, state
aid grantors and beneficiaries are still learning about the notion and rules
on state aid. That is why the advocacy of the importance of state aid control
is still an important task for the government.

2 Which national authorities monitor compliance with state
aid rules and have primary responsibility for dealing with the
European Commission on state aid matters?

The competent authority in the area of state aid is the State Aid Control
Commission (SACC). The SACC monitors the implementation of the State
Aid Control Act and decides on the compatibility of state aid schemes and
individual aids with the state aid rules.

The State Aid Preparation Unit (the Unit), an organisational unit within
the Ministry of Finance, performs administrative and technical tasks for the
SACC. The Unit, inter alia, prepares the basis for the Commission’s deci-
sion-making in communication with grantors, keeps state aid records and
prepares annual reports on state aid.

3 Whichbodies are primarily in charge of granting aid and
receiving aid applications?

State aid may be granted on both national and local levels. Grantors of state
aid are state authorities, local self-government authorities and legal entities
in charge of the management of state resources.

The main grantors are the ministries of economy, sustainable devel-
opment and tourism, maritime and transport, culture and science. The
Investment Development Fund of Montenegro (IDF), established by the
government to encourage and facilitate the economic development in
Montenegro, is also a state aid grantor. The national Employment Office of
Montenegro grants aid through diverse employment schemes that encour-
age employment of vulnerable groups. Local self-government authori-
ties grant aid with the aim of encouraging economic development on
local levels.
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4 Describe the general procedural and substantive framework.

State aid measures are mainly governed by public law. The general substan-
tive and procedural framework for provision of state aid is defined in the
State Aid Control Act, with the exception of the sectors of agriculture and
fisheries, for which special rules apply. Detailed criteria and conditions for
the granting of state aid are stipulated in a decree adopted for the imple-
mentation of the State Aid Control Act, as well as in other by-laws.

State aid may be granted on the basis of a law or a by-law, such as the
Energy Act, the Culture Act, the Act on Professional Rehabilitation and
Employment of Persons with Disabilities, the Act on Postal Services, the
Companies’ Profit Tax Act, the Personal Income Tax Act and the Decree on
Business Zones. Specific aid measures may also be adopted on the basis of
schemes defined in various programmes adopted by the competent author-
ities, or on the basis of a public contract for the provision of a certain service
of general economic interest.

The General Administrative Procedures Act applies to all procedural
matters that are not regulated by the State Aid Control Act or by any other
statute regulating a particular state aid scheme.

Private law is applicable to state aid granted through specific aid instru-
ments such as guarantees, loans and capital injections, which are governed
by private law provisions.

5 Identify and describe the main national legislation
implementing European state aid rules.

Montenegro does not have the obligation to directly implement the
European state aid rules. However, in accordance with its obligations pur-
suant to the SAA, it has almost completely harmonised its legislative frame-
work with the EU state aid rules.

The State Aid Control Act (Official Gazette of Montenegro (OGM)
074/09 and 057/11) contains a general substantive and procedural frame-
work for granting state aid.

The State Aid Decree (OGM 27/10, 34/11, 16/14) regulates in detail the
criteria, conditions and manner of granting state aid.

The Rulebook on the List of State Aid Rules (OGM 35/14, 02/15, 38/15
and 20/16), adopted by the Ministry of Finance on the basis of the State Aid
Decree, contains published translations of the EU secondary state aid leg-
islation. The Rulebook is amended from time to time to include more EU
secondary state aid rules, in the order of priority agreed with the European
Commission. In this manner, 25 of the EU horizontal rules, sector-specific
rules, specific aid instruments, as well as de minimis and other state aid
rules, were directly implemented into the Montenegrin legal system.

The Decision on the Regional Aid Map (OGM 22/12, 06/14, 31/14)
provides the basis for granting regional aid. With the GDP per capita
being 42 per cent of the EU average, Montenegro as a whole is eligible for
regional aid.

Programmes

6 What are the most significant national schemes in place that
have been approved by the Commission or that qualify for
block exemptions?

Given that Montenegro is not yet a member state of the EU, the European
Commission has no competence to approve state aid schemes. The SACC
assesses and approves state aid schemes and individual exemptions, and in
that process it regularly consults the European Commission in line with the
SAA’s aid transparency principle.
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Several schemes are managed by the Ministry of Economy, includ-
ing the Programme for Promotion of Development of Competitiveness of
Micro, Small and Medium Enterprises in the North of Montenegro and the
Underdeveloped Municipalities; the Programme for Promotion of Clusters
Development in the North of Montenegro and the Underdeveloped
Municipalities; and the Programme for Increasing the Regional and Local
Competitiveness through Compliance with the International Business
Standards 2014-2016.

The IDF manages annual schemes for the realisation of its credit lines.
The Employment Office implements its state aid programmes approved
annually, such as the professional training and development programmes
for work with employers and for self-employment, and the innovated pro-
gramme for continuous stimulation of employment and entrepreneurship
in Montenegro.

The Ministry of Culture manages several programmes for which it
grants state aid, such as cultural and artistic creative works, cultural devel-
opment in the north of Montenegro, cultural heritage, support for devel-
opment of media pluralism, public broadcasting services in Montenegro,
transmission of broadcasting signals in the Territory of Montenegro
through broadcasting transmitters and self-regulatory bodies of journalists.

The Ministry of Science operates programmes for promotion of
research and development, usually as part of wider international pro-
grammes, such as the EUREKA, ELDORO and WINEREST projects, as
well as the programme for co-financing of national R&D projects.

There are several schemes approved on the level of municipalities,
mainly aimed at support for entrepreneurship, tourism and agriculture.

7 Arethere any specific rules in place on the implementation of
the General Block Exemption Regulation (GBER)?

The General Block Exemption Regulation was published in the List of State
Aid Rules adopted by the Ministry of Finance and has become a part of the
Montenegrin legislative framework. There are no other rules in place for its
implementation. However, the State Aid Control Act stipulates that all aid
schemes or individual aids must be notified to the SACC, including those
in line with GBER or de minimis rules. In this manner, the pre-accession
period will be used by the state aid authorities to monitor the enforcement
of state aid rules and to help the grantors comply with those rules.

Public ownership and SGEI

8 Do state aid implications concerning public undertakings,
public holdings in company capital and public-private
partnerships play a significant role in your country?

Public ownership and government intervention have a strong tradition in
Montenegro because of the country’s history as a state-run economy. With
the transition to a market economy, state influence has declined because of
privatisation processes. However, not all privatisation has been successful,
and some large undertakings continue to receive state aid.

The most problematic case has been the state aid to the Aluminium
Company Podgorica (KAP), which received large amounts of rescue and
restructuring aid after being privatised in 2005. In 2012, the SACC adopted
a decision ordering the recovery of the incompatible aid (in Montenegro,
state aid that is not in line with the state aid rules) from KAP that resulted
from the payment under the sovereign guarantees. The state was not able
to recover this aid because of the illiquidity of the undertaking and KAP’s
assets were finally sold in bankruptcy proceedings.

Another notable case of state aid was Steel Mill Niksic. Its privatisation
in 2006 resulted in large losses for the company, and the government pro-
vided aid through a rescue and restructuring plan. The restructuring was
unsuccessful and the company was again sold in bankruptcy proceedings.

The state still has majority ownership of the energy company
Elektroprivreda Crne Gore and undertakings tasked with energy trans-
mission and market operation, the ports of Bar and Kotor, the airports of
Montenegro, national airline Montenegro Airlines, the Montenegro Post,
national radio and TV broadcaster RTCG, the public undertaking for the
management of national parks, the broadcasting centre of Montenegro, as
well as the water suppliers and utility companies at local and regional levels.
Many of these companies have provisions of services of general economic
interest (SGEI), and hold a dominant position in the respective markets.

Currently the largest state-owned state aid beneficiary is Montenegro
Airlines, which continues to mark losses despite the aid provided through
its rescue and restructuring plan. This plan was approved by the SACC,
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however, it is not being implemented as planned and the company has
requested its prolongation.

9 Are there any specific national rules on services of general
economic interest?

State compensation for provision of SGEI in Montenegro is very important,

both on the national and local levels. However, the concept of SGEI and

the Altmark criteria have been introduced only recently within the scope
of the harmonisation process. State aid may be approved for performing

SGEI through economic activities that are entrusted to legal persons, in the

amount necessary for performing those services. Rules for implementation

of this provision were adopted in the List of State Aid Rules, including:

- Commission Decision of 20 December 2011 on application of article
106(2) of the TFEU to state aid in the form of public service compen-
sation granted to certain undertakings entrusted with the operation of
services of general economic interest;

European Union framework for state aid in the form of public ser-
vice compensation;

Communication from the Commission on the application of state aid
rules to public service broadcasting; and

Commission Directive 2006/111/EC of 16 November 2006 on the
transparency of financial relations between member states and pub-
lic undertakings, as well as on financial transparency within cer-
tain undertakings.

SGEI in Montenegro may be awarded either by legislation conferring the
obligation to perform SGEI on a public undertaking, or by a public contract
on the basis of the Concessions Act or the Act on Participation of Private
Sector in Provision of Services in Public Interest.

The government has amended the laws regulating ports, theatres and
sports to align them with the rules on compensation for the SGEI. Further
alignment through amendments of laws on public broadcasting services,
utility services and postal services is under way.

Considerations for aid recipients

10 Isthere alegal right for businesses to obtain state aid or is the
granting of aid completely within the authorities’ discretion?

Generally, businesses do not have a legal right to obtain state aid, unless
they meet the requirements set out in an aid scheme defined in a law or
other legislation. The relevant legislation often defines the level of the
authority’s discretion in granting the aid. By way of example, the IDF, in its
Decision on financial support for 2016, stipulated that there is no right to
a loan, but the IDF will decide on the basis of each individual request. On
the other hand, the conditions the beneficiaries must fulfil to receive fiscal
aids are set out in the relevant statutes and the authorities do not have any
discretion if the beneficiary qualifies to receive aid.

The authorities have wide discretion in deciding to grant individual
aid, with the obligation to respect the provisions of the State Aid Control
Act and the relevant implementing legislation, including the principles of
transparency and equal treatment.

11 What are the main criteria the national authorities will
consider before making an award?

The criteria the authorities will consider before making an award depend
on the nature and objectives of the aid. The State Aid Decree and the rel-
evant provisions from the List of State Aid Rules define conditions and cri-
teria for granting particular types of aid.

The government is aiming to increase the share of horizontal aids in
the overall amount of state aid granted. Particularly important objectives
are job creation and safeguarding, protection of the environment and
investment in production of energy from renewable sources. Investments
in the northern region, the most underdeveloped region in Montenegro, are
especially encouraged and supported.

Authorities will also, where applicable, pay attention to the contribu-
tion of the project to R&D and innovation, particularly with regard to small
and medium-sized enterprises. Advantages are usually given to undertak-
ings applying for state aid for the first time.

12 What are the main strategic considerations and best practices
for successful applications for aid?

Applicants for state aid should, primarily, carefully consider the legal
framework and the conditions set in the regulations relevant to the area in
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which they wish to apply for aid. The best strategy is to subsume the appli-
cation within one of the existing aid schemes, or to show in the application
that the aid is in line with the conditions set out in the State Aid Decree or
the List of State Aid Rules for particular types of aid or sectors of industry.

When applying for an individual aid, applicants should submit a com-
plete, realistic and clear application and demonstrate the alignment of
the project with a certain national or regional strategy or a defined policy
objective. State aid grantors are obliged to submit to the SACC the analysis
of effects of aids they notify, with the description of the expected effects
and the parameters for their monitoring. Therefore, an economically well-
founded analysis of expected effects of the project would help to obtain a
positive decision of the SACC.

Aid applicants should communicate with the granting authority to col-
lect as much information as possible, and may also consult the state aid
inventory available on the SACC website to gain insight into the type of pro-
jects and sectors that have been funded.

13 How may unsuccessful applicants challenge national
authorities’ refusal to grant aid?

Remedy mechanisms in cases of refusal to grant aid are available when
there is a legally defined obligation of an authority to grant aid, and the
respective beneficiary fulfils all the statutory eligibility conditions. Refusal
to grant aid may be challenged in the administrative procedure. An appeal
to the administrative act of the authority by which the granting of aid was
refused may be submitted to the hierarchically higher administrative body.
If there is no such body or the appeal is not allowed in accordance with the
special law regulating the particular administrative area, then the unsuc-
cessful applicant may file a claim before the Administrative Court in line
with the rules governing judicial review of administrative decisions.

14 To what extent is the aid recipient involved in the EU
investigation and notification process?

Montenegro does not yet have the obligation to notify the European
Commission.

In the procedure before the SACC, the State Aid Control Act stipu-
lates that the aid grantor and the recipient have the right to participate in
the assessment procedure, without the right to vote. The Unit often com-
municates closely with the aid grantors and potential recipients to remove
the evident irregularities before the decision-making of the SACC. This has
particularly been the case in complex state aid cases such as those involving
rescue and restructuring plans.

Strategic considerations for competitors

15 To which national bodies should competitors address
complaints about state aid?

Any natural or a legal person or their association whose interests may be
affected by the granted state aid may initiate proceedings before the SACC.

The interested party may initiate the proceedings by submitting to the
SACC information and supporting documents showing that the granted
state aid is unlawful, incompatible or implemented outside the purpose for
which it was granted. The SACC will forward the information and docu-
ments to the aid grantor with the request to respond within 30 days. The
SACC has to adopt a decision within 60 days from receiving the grantor’s
opinion, or within 60 days from the expiration of the 30-day time limit if
the grantor fails to respond.

16 How can competitors find out about possible illegal or
incompatible aid from official sources? What publicity is given
to the granting of aid?

The transparency of the state aid granting process has been significantly
improved by the requirements of the EU accession process. The SACC
publishes all of its decisions, including the reasoning behind them, on its
website. The Unit within the Ministry of Finance has a statutory obligation
to keep state aid records in the form of an inventory that is published on
the SACC’s website. The inventory contains information on the grantor and
legal basis for granting aid, the programme or project and its duration, the
amount and duration of aid, the primary objective of aid, the type and form
of aid, as well as the sector in which it was granted.

However, since the inventory is updated on an annual basis, these
data are not always available in a timely manner. The inventory also does
not contain information regarding aid granted on the basis of approved
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schemes. This information is published by the grantors, although it is often
difficult to find the information on their websites.

17 Give details of any legislation that gives competitors access to
documents on state aid granted to beneficiaries?

The Free Access to Information Act (OGM 44/12) stipulates the right of any
national or foreign natural or legal person to access the information in pos-
session of public authorities, and regulates the procedure for such access.
Access to information may be limited or prohibited on the grounds of pre-
vailing public interest in exceptional cases for the purpose of protection of
information on the basis of the Personal Data Protection Act (excluding the
information on funds granted from the public resources, except for the pur-
poses of social benefits, health protection and protection from unemploy-
ment). Access to information may also be denied on the grounds of national
security, protection of criminal investigations, protection of professional
duty and protection of commercial and other economic interests regarding
the protection of competition and intellectual property rights.

In practice, public authorities often widely interpret these exceptions
to deny information on the grounds of public interest, or do not respond
to requests timely or at all. The refusal to grant the request or the failure to
respond may be challenged before the Administrative Court.

18 What other publicly available sources can help competitors
obtain information about possible illegal or incompatible aid?

Information about unlawful or incompatible aid may be obtained from
the financial statements and annual work reports of those aid grantors or
beneficiaries that are obliged to publish those reports. Depending on the
form and type of aid, information on illegal aid (ie, aid that is both unlaw-
ful and incompatible; see questions 8 and 31) may be difficult to infer from
those statements.

Financial statements of public authorities, including public undertak-
ings, are subject to audit of the State Audit Institution, and information
on unlawful or incompatible aid may sometimes be obtained from the
audit reports.

Media may be a useful source of information on unlawful state aid and
there have been cases where the SACC initiated the procedure on the basis
of information obtained from media reports.

19 Apart from complaints to the national authorities and
petitions to national and EU courts, how else may
complainants counter illegal or incompatible aid?

We are not aware of any cases where complainants addressed third parties
to point out illegal aid. Since the interested parties may initiate the proce-
dure before the SACC, it may be possible for a complainant to approach
such other interested parties to exert more pressure on the SACC.

Furthermore, members of parliament from opposition parties have
raised the issues of unlawful, incompatible and, in their opinion, inefficient
state aid several times within the scope of parliamentary questions.

Private enforcement in national courts

20 Which courts will hear private complaints against the award
of state aid? Who has standing to bring an action?

Private enforcement of state aid rules has not yet been developed in
Montenegro and there is no case law on this topic.

Generally, the competence of a court would depend on the nature of
the act by which the disputed aid was granted. If the aid was granted in by
an administrative act in the exercise of the public authority’s powers, such
administrative act can be challenged before the Administrative Court. Any
natural or legal person whose right or legal interest was infringed by an
administrative act has the right to challenge such administrative decision in
court. The challenge can also be mounted by a public prosecutor or a state
authority for the protection of public interest.

Ifthe aid was granted by virtue of a contract in cases where the authority
does not exercise its public powers, a claim for declaration of the contract’s
nullity can be brought by any interested party before basic civil courts.

21 What are the available grounds for bringing a private
enforcement action?

A private enforcement action may be brought on the grounds of the admin-

istrative law in the procedure of judicial review of the administrative act by

which the challenged state aid was awarded.
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The right to claim damages is not regulated in the State Aid Control
Act. Thus, a private enforcement action could arguably be brought only on
the basis of the general rules on tort liability found in the Obligations Act
following the adoption of a final and enforceable decision by the SACC or
the Administrative Court. If the plaintiff files a stand-alone action with-
out prior application to the SACC or the Administrative Court, the civil
court would have discretion to either resolve the preliminary issue itself
or suspend the proceedings until the issue is resolved before the com-
petent authority. Bearing in mind the lack of experience of the courts in
Montenegro with state aid issues, a civil court is more likely to refer the
plaintiff to the SACC to resolve the preliminary issue.

22 Who defends an action challenging the legality of state aid?
How may defendants defeat a challenge?

In the judicial procedure before the Administrative Court, the state author-
ity that adopted the challenged act defends the action on its legality. The
aid recipient, as the party that would suffer damage from the annulment
of the challenged act, also has the right to participate as a party to the judi-
cial proceedings.

In a private action for declaration of nullity of a contract representing
state aid, both contractual parties (the aid grantor and the aid recipient)
would be in the role of defendants. In a civil law action for damages, the
defendant could be either the grantor or the state aid beneficiary. Any third
party that demonstrates its legal interest has the right to intervene.

23 Have the national courts been petitioned to enforce
compliance with EU state aid rules or the standstill obligation
under article 108(3) TFEU? What is the national courts’ track
record for enforcement?

The EU state aid rules or the standstill obligation within the meaning of
article 108(3) TFEU may not be invoked directly before the national courts.
We are not aware of any private actions where such requests were filed
before the national courts on the basis of the State Aid Control Act.

24 Isthere a mechanism under your jurisdiction’s rules of
procedure that allows national courts to refer a question on
state aid to the Commission and to stay proceedings?

There is no official mechanism for referring a state aid question to the
Commission since Montenegro is not yet an EU member state.

25 Which party bears the burden of proof? How easy is it to
discharge?

As there are no special procedural rules for private enforcement of state
aid rules, general rules of procedure apply. In the proceedings for judicial
review of the administrative act granting the aid, the plaintiff is obliged
to submit a reasoned complaint. Each party bears a burden of proof with
regard to the facts it has alleged, and the Administrative Court assesses
if the authority that adopted the challenged act correctly established the
facts, correctly applied the substantive provisions and complied with all
the procedural rules. In civil proceedings for declaration of nullity of a con-
tract and in civil proceedings for damages, the plaintiff bears the burden
of proof. Discovery or disclosure procedures are not available. The party
claiming that the opposing party, a third party or a state authority is in the
possession of the relevant evidence may request the court to order the
delivery of such evidence or to obtain evidence ex officio from another
state authority.

26 Whatis the role of economic evidence in the decision-making
process?

As there has been no practice with private enforcement, one cannot assess
the role of economic evidence other than to say that the judges are not
used to admitting and evaluating economic evidence. They instead engage
in a purely formalistic approach and assess the legality of a measure.
Nevertheless, it is possible to present the economic evidence before the
court, as well as to use expert witnesses.

27 Whatis the usual time frame for court proceedings at first
instance and on appeal?

There are no binding time limits for the courts to decide either in the

first instance or upon appeal in any of the relevant procedures (judicial

review and civil litigation). The average duration of the administrative dis-

pute is six months. All the courts have a declaratory duty to conduct the
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Update and trends

Montenegro continues to harmonise its legislation and strengthen
its institutions to improve state aid enforcement. Amendments to
the State Aid Control Act are planned for the second half of 2016,
with special emphasis on creating the preconditions for successful
recovery of incompatible aid.

The trend in previous years was towards the overall decrease in
the amount of granted state aid, which in 2014 amounted to 0.83 per
cent of GDP, in comparison to 3.02 per cent of GDP in 2013. Another
trend is the decrease of sectoral aids and ‘bad’ rescue and restruc-
turing aid, and more emphasis on horizontal aids with the aim to
encourage investment and growth.

At the end of 2015, the government adopted a scheme in the
form of a Decree on Direct Investments into production and ser-
vices, for financing of projects that contribute to creation of jobs and
to economic and regional development.

An important upcoming case of state aid in the energy sec-
tor will be the construction of the second unit of the power plant
Termoelektrana Pljevlja, and the SACC will decide on the com-
patibility of aid when the selection process of the winning bid
is complete.

proceedings within a reasonable time frame. Without the relevant case law
in the area of state aid, one cannot give a practical insight into the duration
of proceedings.

28 What are the conditions and procedures for grant of interim
relief against unlawfully granted aid?

Pursuant to the Administrative Judicial Review Act, the plaintiff may peti-
tion the administrative authority whose act has been challenged to suspend
the enforcement of the challenged act. If this measure is not adequate to
prevent irreparable damage to the plaintiff, the plaintiff may petition the
Administrative Court to provisionally regulate the disputed situation until
it decides on the challenge. The Administrative Court will grant the request
if such enforcement would cause irreparable damage to the plaintiff and
the suspension is not in conflict with the public interest and does not cause
material irreparable damage to the defendant.

In civil litigation, interim relief may be granted pursuant to the par-
ties’ request or by the court ex officio. Generally, the conditions for
granting interim relief are fumus boni iuris and periculum in mora. The
requirements of periculum in mora and fumus boni iuris may be waived
if the claimant places a guarantee in the amount of the damage that the
defendant could suffer as a result of the interim measure. A request for an
interim measure will not be granted if the defendant offers an adequate
guarantee. The defendant is entitled to damages suffered as a result of the
interim measure if it is later established that the measure was unfounded
or unjustified.

29 What are the conditions for competitors to obtain damages
for award of unlawful state aid or a breach of the standstill
obligation in article 108(3) TFEU? How do national courts
calculate damages?

There have been no cases in which competitors filed for damages for award
of unlawful state aid or a breach of the standstill obligation pursuant to the
State Aid Control Act.

The Administrative Court in charge of judicial review of administra-
tive acts granting illegal state aid can award damages when deciding on the
legality of an administrative act by which the aid was granted or approved
if the facts of the case are sufficiently clear to allow for the determination
and calculation of damages. Otherwise, the court will refer the successful
plaintiff to civil courts.

Pursuant to the Obligations Act, a legal person, including the state, is
responsible for the damage that its body has caused to the injured party
when performing tasks entrusted to that body. A successful plaintiff would
have to prove the existence of the damage and that it was caused by the
illegal state aid granted by the state. Damages encompass both actual dam-
ages and lost profits.

There is no experience with calculation of damages, given that there
have been no cases so far.
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State actions to recover incompatible aid

30 Whatis the relevant legislation for the recovery of
incompatible aid and who enforces it?

The recovery of incompatible aid is regulated by the State Aid Control Act.
When the SACC adopts a decision on incompatibility of aid, it may order
the grantor to recover the granted aid without delay and to terminate any
further provision of aid on the same grounds. If the grantor fails to comply
with this order, the SACC will notify the government or the competent local
self-government body and propose the measures to be taken. The statute of
limitations for the recovery of aid is 10 years.

There are no procedural rules in place for the recovery of aid. Thus far,
the only recovery order by the SACC was not enforced, and the state insti-
tuted the bankruptcy procedure against the company in question.

31 Whatis the legal basis for recovery? Are there any grounds for
recovery that are purely based on national law?

The legal basis for recovery is the State Aid Control Act (see question 30).
The SACC may declare the aid incompatible and order its recovery both in
the case of the unlawful aid (ie, state aid that has not been notified) and in
the case of incorrect use of the approved aid. The SACC will first give an
opportunity to the grantor to correct the irregularities within the specified
deadline, and the recovery order will be issued if the grantor fails to comply
with the SACC’s request.

32 Howisrecovery effected?

There are no precedents to this effect. We think that the authority would be
authorised to conduct, on the basis of a final and enforceable administra-
tive decision, the administrative enforcement procedure for recovery of aid
capable of being recovered in that manner (eg, repayment of subsidy to the

state budget). If recovery cannot be enforced against the beneficiary’s bank
account, the authority would have to initiate general enforcement proceed-
ings and seek collection from the proceeds of the beneficiary’s assets. In
case of the permanent inability of the beneficiary to pay, the state may initi-
ate the bankruptcy proceedings as a creditor.

If the authority has requested a guarantee for the implementation of
the project for which the aid was granted, the recovery may be effected
through the activation of the guarantee.

33 How may beneficiaries of aid challenge recovery actions by
the state?

The beneficiaries may initiate judicial review proceedings before the
Administrative Court against the decision of the SACC ordering the recov-
ery. There are no precedents to this effect.

34 Isthere a possibility to obtain interim relief against a recovery
order? How may aid recipients receive damages for recovery of
incompatible aid?

It may be possible to obtain an interim relief against a recovery order on the
basis of the general rules on interim relief in the proceedings for judicial
review of administrative acts before the Administrative Court (please see
question 28).

The authorities have not yet had an opportunity to rule whether the aid
recipient that had to repay incompatible aid is entitled to damages from the
grantor that failed to clear the aid. Given that the state is responsible for
the damage caused by a public authority to a private person in the perfor-
mance of its statutory duties, the beneficiary that suffered the damage as
a consequence of the obligation to return the incompatible aid should be
able to bring an action for damages against the public authority that granted
such aid.
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