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Preface

Telecoms and Media 2018
Nineteenth edition

Getting the Deal Through is delighted to publish the nineteenth
edition of Telecoms and Media, which is available in print, as an e-book
and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Cyprus, Kenya and Serbia.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Alexander Brown and Peter Broadhurst of Simmons & Simmons LLP,
for their assistance with this volume.

GETTING THE /§<
DEAL THROUGH 2

London
May 2018

www.gettingthedealthrough.com
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Serbia

Bogdan IvaniSevi¢, Pablo Pérez Laya and Zorana Bruji¢

BDK Advokati

Communications policy

1 Regulatory and institutional structure

Summarise the regulatory framework for the communications
sector. Do any foreign ownership restrictions apply to
communications services?

Regulatory framework

The key piece of legislation that regulates the communications sector
in Serbia is the Electronic Communications Act (2010, as amended)
(ECA) modelled after the EU regulatory framework of 2002.

Institutional structure

The competencies for regulation of electronic communications are
divided between the government, the Ministry in charge of telecom-
munications and information society and the Regulatory Agency for
Electronic Communications and Postal Services (RATEL).

The government defines the electronic communications policy,
adopts strategic documents and action plans for their implementation,
and establishes the principles, goals and priorities for the development
of electronic communications in Serbia.

The Ministry supervises the implementation of the ECA and related
regulations, represents the Republic of Serbia in international organisa-
tions and institutions connected with electronic communications and
promotes investment, research and development in the sector. In addi-
tion, the Ministry contributes to the harmonisation of the national leg-
islation with the EU regulations.

The RATEL is an organisation functionally and financially inde-
pendent, which exercises public authorities aimed at effectively
implementing the electronic communications policies, promoting
competition and protecting consumers’ rights. Its main competencies
include the adoption of by-laws regulating certain aspects contained
in the ECA (eg, provision of universal services, payable fees, radio-fre-
quency usage, etc) and the power to decide on the rights and obligations
of the operators and the users of electronic communications.

Foreign ownership restrictions
No restrictions exist in Serbia regarding the foreign ownership of opera-
tors of electronic communications.

However, a restriction does exist for the provision of electronic
communications services from abroad. Although it is not expressly
stated in the ECA, the RATEL interprets that the ECA requires elec-
tronic communications operators to have a presence in Serbia and to
be registered with the Serbian Agency for Commercial Registers. This
means that a foreign entity is not entitled to provide electronic commu-
nications services in Serbia from abroad, but needs to do it through an
entity incorporated in Serbia.

2 Authorisation/licensing regime

Describe the authorisation or licensing regime.

General authorisation regime

Activities in the electronic communications sector in Serbia are subject
to the regime of general authorisation. Under this regime, the condi-
tions for the performance of activities related to electronic communica-
tions networks (construction, installation, maintenance, use and rent)
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and services (provision of telecommunications services and distribu-
tion or broadcasting of media content services consisting entirely or
mainly of the transmission of signals) are simple. Any entity may com-
mence activities within the electronic communications sector subject
to 15-day prior notice to the RATEL. The RATEL enters such notifica-
tions into the publicly available registry of electronic communications
network and service operators and issues a confirmation of registration
upon request. Registration itself does not have a constitutive effect
- notification alone is sufficient for the right to perform the notified
activity.

As for the content of the notification, it must include:

the entity’s identification details (ie, name, personal ID and tax

identification numbers, address of the company and contact details

of the company representatives);

a short description of the networks or services to which the notifica-

tion refers; and

the envisaged date of commencement of the electronic communi-

cations activities.

Such a regime applies indistinctly, without the ECA distinguishing or
establishing different requirements among fixed, mobile and satellite
networks and services or between 2/3/4G technologies.

Scarce resources (ie, numbers and radio-frequencies spectrum)
The right to use numbers is subject to a licensing regime. Licences are
granted by the RATEL upon request from the operator. The RATEL may
reject granting the request if the request is contrary to the numbering
plan adopted by the RATEL or if the requested numbering resources are
not available. Licences for the use of numbers are issued for maximum
periods of 10 years (renewable).

The rights to use radio frequencies are generally granted through
individual licences issued by the RATEL, either upon request or follow-
ing a public bidding procedure. The decisions on granting individual
licences for the use of radio frequencies upon request are to be made
within 40 days from the day of the receipt of the request. The RATEL
may reject a request if the request is not compatible with the relevant
allocation and allotment plans, the required radio frequencies are not
available, or the use of the particular radio frequencies may have harm-
ful effects on the environment or cause harmful interferences with
other radio communications systems. Bidding procedures are used
where there is limited availability of radio frequencies within a speci-
fied radio-frequency band. Licences for the use of radio frequencies are
issued for a maximum periods of 10 years (renewable).

As an exception to the above, licences are not required for the use
of:

radio-frequencies that create minimal danger from interference, or

radio-frequency bands the use of which is coordinated in accord-

ance with the relevant international agreements and recommenda-

tions - an operator can use these radio frequencies on the basis of a

general authorisation; and

radio frequencies reserved for the exclusive use of the authorities of

the Republic of Serbia in charge of defence and security affairs, as

well as emergency services.
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Payable fees

Performance of electronic communications activities are subject to an
annual fee, the amount of which the RATEL determines every year. In
any case, the amount of the payable fee cannot exceed 0.5 per cent of
the revenues made by the operator during the relevant year.

Separate fees are payable for the use of numbering and radio-
frequency spectrum. The payable fees include a one-off fee for the
granting of the licence and recurring annual fees that depend on sev-
eral factors, such as the type of service provided by using the relevant
number or spectrum.

Mobile spectrum

The three mobile operators that are currently active in Serbia (ie, mts
-Telekom Srbija, Telenor and VIP mobile) have been assigned radio fre-
quencies spectrum by means of bidding procedures. As a way of exam-
ple, pursuant to two bidding procedures initiated in 2015, these mobile
operators were awarded spectrum in the 1710-1785/1805-1880MHz
and the 791-821/832-862MHz frequency bands, respectively.

3 Flexibility in spectrum use

Do spectrum licences generally specify the permitted use
or is permitted use (fully or partly) unrestricted? Is licensed
spectrum tradable or assignable?

Permitted use
The permitted use of the radio frequencies assigned through individual
licences is not unrestricted. The licences specify several aspects that
restrict such use, including:
the purpose for which the right of use of radio frequencies has been
granted;
locations or coverage areas;
the manner ensuring the efficient and reasonable use of radio
frequencies;
technical and operational measures to be applied to avoid harmful
interferences, ensure electromagnetic compatibility and limit the
exposure of citizens to electromagnetic fields;
obligations related to the use of assigned radio frequencies result-
ing from the relevant international agreements; and
terms and conditions for the experimental use of assigned radio
frequencies.

Transferability of the licence
The right of use of radio frequencies granted in the form of an individ-
ual licence cannot be renounced, leased or transferred to a third party.

4 Ex-ante regulatory obligations

Which communications markets and segments are subject to
ex-ante regulation? What remedies may be imposed?

Markets susceptible to ex-ante regulation are those with structural, reg-
ulatory and other lasting barriers that prevent the market entry of new
competitors, where it is impossible to develop effective competition
(without such ex-ante regulation) and where provisions for protecting
competition are not sufficient to remove the observed market failures.
The RATEL has to carry out the identification of these markets at least
once every three years, taking into account the EU recommendations
pertinent to the analysis of markets and identification of significant
market power (SMP).

When the RATEL concludes that there is absence of effective com-
petition on a relevant market, it must designate the operator who, indi-
vidually or jointly with others, has SMP on that particular market. The
RATEL will then impose on the operator at least one of the following
obligations:

public availability of relevant data relating to the interconnection or

access services;

non-discrimination in the provision of interconnection or access

services;

accounting separation;

provision of access and use by other operators of parts of the net-

work infrastructure and associated facilities;

price control and cost-based accounting;

provision of minimum set of leased lines;

www.gettingthedealthrough.com

- provision of operator selection and operator pre-selection services;
and
offering retail services under certain conditions.

5 Structural or functional separation

Is there a legal basis for requiring structural or functional
separation between an operator’s network and service
activities? Has structural or functional separation been
introduced or is it being contemplated?

The ECA does not contain any provisions that can be used as legal basis
for requiring functional separation between an operator’s network and
service activities.

It only foresees the obligation of persons carrying out several eco-
nomic activities, to perform those related to electronic communica-
tions through a separate legal entity; and the possibility to request that
operators with SMP keep separate accounting records with respect to
their business activities relating to the provision of interconnection or
access services.

The remedy of functional separation was introduced in the EU
Access Directive in 2009. Serbian authorities are currently working on
an update of the ECA, which seeks to harmonise it with the EU regula-
tory framework of 2009. Therefore, it might be that a functional sepa-
ration obligation is introduced in Serbia when the new law comes into
force.

6 Universal service obligations and financing

Outline any universal service obligations. How is provision of
these services financed?

Universal service obligations

Universal services are defined as a basic set of electronic communica-

tions services of specified quality and scope, available to all citizens

of the Republic of Serbia, at affordable prices. These services must
include:

- access to public telephone network and to publicly available tel-
ephone services at a fixed location, including the service of data
transmission that enables functional internet access;

-+ access to directory enquiry service and access to public telephone
directories;
use of public pay telephones;

- free calls to emergency services; and
special measures aimed at giving persons with disabilities and
socially vulnerable users equal possibilities of access to publicly
available telephone services, including calls to emergency services,
directory enquiry service and access to public telephone directories.

The RATEL has to designate, in an objective, transparent and non-
discriminatory manner, and seeking to ensure effective and efficient
universal service provision, an operator or operators with the obligation
to provide all or some of the universal services on the entire or a portion
of the Republic of Serbia.

Financing of universal service

Operators with universal service obligations are entitled to reimburse-
ment of the excessive costs (ie, costs that entail an excessive burden)
derived from the universal service provision. The excessive costs
approved by the RATEL are paid through contributions made by all the
operators, in proportion to their respective share in the market.

7 Number allocation and portability

Describe the number allocation scheme and number
portability regime in your jurisdiction.

Number allocation
To ensure a reasonable, equal and effective use of numbers as a scarce
resource, the RATEL adopts numbering plans in which it specifies their
purpose and ensures the equal availability of numbering resources for
all publicly available electronic communications services and operators
providing such services.

The right to use numbering resources is given to operators upon
request, in the form of licences that include data on:

the holder of the licence;
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- the assigned numbers;
the duration of the licence, which may not exceed 10 years
(renewable);

+  the deadline for commencing use of the numbers;
the purpose for which the right of use has been given;
the manner in which the efficient and reasonable use of numbers
shall be provided; and
the obligations concerning the use of assigned numbers resulting
from relevant international agreements.

The holders of the licences may transfer the right to the assigned num-
bers to third parties intending to use the assigned numbers for commer-
cial purposes, by means of a written contract approved by the RATEL.

Number portability

(Donor) operators must enable their subscribers, upon request, to
keep their assigned numbers when switching to the services of other
operators (receiving operators). When such a number porting service
is requested, the subscriber must provide data on his or her identity,
the number for which the service of number porting is requested and a
statement certifying that there are no outstanding debts with the donor
operator. The receiving operator is under the obligation to remuner-
ate the costs of the donor operator for the provision of number porting
services.

Operators must cooperate with the RATEL and with each other
to ensure that the loss of service, during the process of porting, does
not exceed one working day, and must refrain from actions aimed at
obstructing or preventing the number transfer.

8 Customer terms and conditions

Are customer terms and conditions in the communications
sector subject to specific rules?

Yes. Operators in Serbia must provide services in a manner that clearly
and unambiguously informs users about the terms and conditions of
the contract. This entails an obligation to include the following infor-
mation in the written agreements with the users:

- specification of services, including aspects such as conditions for
access and use of services, minimum quality of service provision,
measures taken for the prevention of excessive network load, use
limitations of terminal equipment, etc;
provisions on the treatment of personal, traffic and location data;
information on prices and tariffs;

- validity period of the contract, terms and conditions of renewal,
contract cancellation, number portability service fees, etc;
manner of submitting and resolving complaints; and

- measures that operators must apply for the purpose of maintaining
the security and integrity of networks and services, and the control
of unlawful content transfer.

In addition, the price lists of services offered by the operators need to
include:
- the amount of the one-off connection fee;
the amount of the monthly fee for access to electronic communica-
tions network or service;
- the accounting unit and tariff interval;
a description of special conditions for access to confidential con-
tent or value-added services;
- information on maintenance costs and available service packages;
information on discounts; and
other provisions of relevance to a certain service.

The operators have to make publicly available the terms and conditions
and the prices of the services offered. Changes to the terms and condi-
tions must be furnished to the RATEL on the day they come into force
at the latest.

Operators are obliged to notify the subscribers of any unilateral
changes to the contract, at least one month in advance. When the
amendments essentially change the terms and conditions of the con-
tract in a manner that is not in favour of the client, he or she might be
entitled to cancel the contract without paying any expenses associated
with the cancellation.
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9 Netneutrality

Are there limits on an internet service provider’s freedom to
control or prioritise the type or source of data that it delivers?
Are there any other specific regulations or guidelines on net
neutrality?

The Serbian regulatory framework for electronic communications does
not explicitly address net neutrality, nor does it refer to practices such
as zero-rating or bandwidth ‘throttling’.

This lack of specific regulation gives some leeway to operators
when it comes to the management of traffic. In fact, zero-rating is
a common practice in Serbia, where mobile operators usually offer
access to some applications that do not count against the user’s con-
tracted package of data.

However, the above does not mean that operators have total free-
dom to control and prioritise the type or source of data that they deliver,
because they are still subject to:

- the general objectives and principles foreseen by the ECA, which
include the need to enable end-users of public communications
networks and services to have free access to and distribution of
information and to use applications and services of their choice;
the observance of certain quality parameters set out by the RATEL,
which entail the obligation to comply with some minimum stand-
ards in the provision of electronic communications services; and
the competition regulations, which might be always used against
those behaviours of the operators deemed as anticompetitive.

10 Platform regulation

Is there specific legislation or regulation in place, and have
there been any enforcement initiatives, relating to digital
platforms?

There is neither specific legislation in place, nor enforcement initia-
tives, relating to digital platforms.

11 Next-Generation-Access (NGA) networks

Are there specific regulatory obligations applicable to NGA
networks? Is there a government financial scheme to promote
basic broadband or NGA broadband penetration?

No, currently there is no specific regulation of NGA networks. Also,
there is no government financial scheme to promote basic broadband
or NGA broadband penetration.

12 Data protection

Is there a specific data protection regime applicable to the
communications sector?

The Serbian Personal Data Protection Act (2008) does not contain
a specific data protection regime for the communications sector.
However, the ECA contains some special provisions that are applicable
in the context of electronic communications. In short:
location data: operators of public communications might process
users’ location data with the consent of the users. Persons who
granted their consent have to be given the possibility to, using sim-
ple means and free of charge, temporarily reject the location data
processing for each connection or transmission;

- interception of communications: interception of electronic com-
munications that reveals the content of communications is not per-
mitted without the consent of the user, except for a definite period
of time and based on the court decision, if necessary for criminal
proceedings or for protecting the security of the Republic of Serbia;
cookies: use of cookies is allowed on condition that the user con-
cerned is provided with clear and comprehensive information
about the purpose of data collection and processing, and is also
given an opportunity to refuse such processing;

- dataretention: operators of electronic communications must retain
(for the period of 12 months after the communication has taken
place) traffic data on electronic communications produced or pro-
cessed by them, for the purpose of use in criminal proceedings and
protection of national and public security of the Republic of Serbia.
Data must be kept in such a manner that they can be accessed and
provided upon issuance of a court order, without delay; and
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- breachreporting: operators are obliged to inform the RATEL of any
violations that caused infringement of the personal data protection
or privacy of subscribers or users. The RATEL is then authorised to
inform the public about the infringement or to require the operator
to do it itself, when it concludes that publication of such informa-
tion is in the public interest.

13 Cybersecurity

Is there specific legislation or regulation in place concerning
cybersecurity or network security in your jurisdiction?

The ECA does contain some provisions concerning network security.
Operators of electronic communications must take adequate techni-
cal and organisational measures to ensure the security and integrity of
public communications networks and services, confidentiality of com-
munications, and protection of personal, traffic and location data. This
includes measures for the prevention and minimisation of the effects
of security incidents on users and interconnected networks, and for
ensuring the operative continuity of public communications networks
and services.

The ECA also demands that subscribers are informed of particular
risks related to violation of security and integrity of public communica-
tions networks and services, as well as of possible means of protection
and implementation costs.

If a violation does occur, the operator must inform the RATEL if the
breach had a significant impact on the operation of the networks and
services. Moreover, the RATEL will be authorised to inform the public
or to require the operator to do it themselves, when it understands that
publication of such information is in the public interest.

14 Bigdata
Is there specific legislation or regulation in place, and have
there been any enforcement initiatives in your jurisdiction,
addressing the legal challenges raised by big data?

No Serbian legislation or regulation covers big data specifically.
Consequently, the general rules under the data protection legislation
apply to big data issues.

15 Datalocalisation

Are there any laws or regulations that require data to be stored
locally in the jurisdiction?

Operators of electronic communications in Serbia are obliged to retain
certain data in such a manner that they can access it and make it avail-
able without delay, upon issuance of a court order. These data refer to
data necessary for:

tracing and identifying the source of a communication;

identifying the destination of a communication;

determining the beginning, duration and end of a communication;

identifying the type of communication;

identifying users’ terminal equipment; and

identifying the location of the users’ mobile terminal equipment.

Although the relevant regulation does not expressly require it, compli-
ance with the obligation to access and make the data available without
delay might require or, at least, make convenient, the storage of a copy
of this information in Serbia.

Apart from the above, no data localisation requirements exist in
Serbia. There are, however, rules in the data protection legislation for
the transfer of personal data outside of Serbia.

Transfers of personal data can be freely made when the recip-
ient country is a state party to the Council of Europe Convention for
the Protection of Individuals with regard to Automatic Processing of
Personal Data (eg, EU countries).

For transfers to the territory of a state that is not a party to the
above-mentioned Convention, prior authorisation from the Serbian
data protection authority must be obtained.

www.gettingthedealthrough.com

16 Key trends and expected changes

Summarise the key emerging trends and hot topics in
communications regulation in your jurisdiction.

The most remarkable changes in Serbia in 2018 will probably come
from two new pieces of legislation that are currently in the drafting
stage and will likely be enacted during the course of the year:
anew law on electronic communications, which aims to harmonise
regulations in Serbia with those of the EU’s 2009 regulatory frame-
work. The coming legislation will try to improve the activity of the
operators, strengthen competition and better protect the rights of
the users of electronic communications; and
anew law on data protection, which seeks to align the data protec-
tion framework to the challenges and technological developments
that have arisen during recent years, and the wording of which
will look very similar to that of the EU General Data Protection
Regulation.

Media

17 Regulatory and institutional structure

Summarise the regulatory framework for the media sector in
your jurisdiction.

Regulatory structure

The principal laws applying to the media sector are the Public
Information and Media Act (2014, as amended) and the Electronic
Media Act (2014, as amended). The latter adopts most of the provisions
from the EU Audio-visual Media Services Directive.

Institutional structure

The body exercising competence over print media is the Ministry of
Culture. The Ministry prepares and monitors the enforcement of the
laws and regulations, and oversees the work of public companies and
institutions in the print media sector.

The Regulatory Authority for Electronic Media (REM) is an inde-
pendent agency with the authority to supervise the work of electronic
media and to enact by-laws. The REM issues licences for the provi-
sion of TV and radio services and authorisations for provision of on-
demand media services.

The REM manages the registries of electronic media service pro-
viders, including on-demand media services providers.

18 Ownership restrictions

Do any foreign ownership restrictions apply to media
services? Is the ownership or control of broadcasters
otherwise restricted? Are there any regulations in relation to
the cross-ownership of media companies, including radio,
television and newspapers?

No foreign ownership restrictions apply to media services, including
TV and radio broadcasters (broadcasters). There are, however, some
other restrictions regarding ownership (including cross-ownership)
and control of media, which are aimed to protect media plurality (see
question 26).

19 Licensing requirements

What are the licensing requirements for broadcasting,
including the fees payable and the timescale for the necessary
authorisations?

The RATEL issues radio broadcasting licences on request. Provided
that the relevant frequency is available and the request in line with the
allocation and the allotment plans (devised by the government and
the Ministry of Telecommunications, respectively), the licence will
be granted. As an exception to the above, for the granting of radio fre-
quencies of limited availability, the allocation plan may prescribe the
need to follow a public bidding process. The RATEL prescribes the cri-
teria that must be taken into account in the decision-making process.
The licence is granted for a maximum period of 10 years.

The REM issues the licences for TV broadcasting pursuant to a
process of public bidding. The REM’s announcement for the public
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bidding must contain information about the fee to be paid annually.
The applicant must pay a deposit in the amount of three monthly fees.

A licenced broadcaster is obliged to submit to the REM a contract
with the operator of at least one electronic communications network,
by which it acquires the right to distribute its programmes to the public,
within 30 days from the delivery of the licence. The licence owner must
begin providing media services within 9o days from the delivery of the
licence. Licences are granted for a period of eight years and they can be
extended upon request.

20 Foreign programmes and local content requirements

Are there any regulations concerning the broadcasting

of foreign-produced programmes? Do the rules require a
minimum amount of local content? What types of media fall
outside this regime?

All TV broadcasters with national coverage are obliged to ensure that
European audio-visual works (works made in EU and Council of Europe
members) make up at least 50 per cent of the programming (including
European independent production of at least 10 per cent). If the pro-
vider does not fulfil this obligation, the TV broadcaster is obliged to
increase the share of European works by each year, starting at 20 per
cent as a minimum. News, sports events, advertisement and prize con-
tests are not regarded as European works. The media service provider is
obliged to ensure that his or her own production partakes of at least 25
per cent of the annual broadcast programme.

On-demand media service providers must support production
and access to European audio-visual works, where feasible. This is to
be achieved through the service provider’s financial contributions for
production and through acquisition of rights to European audio-visual
works, as well as by placing a special emphasis of such works in their
programme catalogue.

Radio and online (including mobile) media service providers are
excluded from the scope of this obligation.

21 Advertising

How is broadcast media advertising regulated? Is online
advertising subject to the same regulation?

The Advertising Act (2016), which is harmonised with the EU law,
includes a section on broadcast media advertising. Pursuant to the
relevant provisions, TV and radio advertising must be easily recognis-
able and clearly and visibly separated by sound, image or space from
the other contents. Advertising should not harm the integrity of the
programmes. Broadcasting of live action films, television films (exclud-
ing live action series and documentary series) and newscasts may be
interrupted at any time for the purpose of broadcasting TV advertising,
provided that they last 30 minutes or longer.

TV and radio advertising may be broadcasted simultaneously with
the ongoing programme, without interrupting its time continuity, with
the use of electronic graphics or other technical means (for example,
virtual advertising, screen sharing, screen inscriptions, inserters, etc),
under the conditions that it does not violate the integrity of the content
and that it is separated by sound, image or space from the other con-
tents during their broadcasts. The duration of such TV and radio adver-
tising will be counted in the total advertising time within one hour of
the broadcasted programme, as TV and radio advertising cannot take
up more than 20 per cent of the broadcast programme. This rule is
applied to commercial media service providers only.

Product placement is permitted only during live broadcasts
and broadcasts of TV films and series, or sports and entertainment
programmes, except if the programmes are intended for children.
Programmes that contain product placement must meet all of the fol-
lowing requirements:

- they will not directly encourage the purchase or rental of goods or
services;

their content and their scheduling will in no circumstances be

influenced in such a way as to affect the responsibility and editorial

independence of the media service provider; and

they will not improperly present product, service, or brand, for

example by the use of closeups or emphasis placed verbally on the

quality.
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The Advertising Act defines online advertising as advertising on the
internet presentation, social network, mobile applications, or through
other forms of internet communication. The Act applies only if from the
content of the advertising message it clearly follows that it is directed
at the Serbian recipients and that the goods or services that are adver-
tised can be bought in or delivered to Serbia. Presentation on the per-
son’s own internet domain is not considered advertising. There is a safe
harbour for internet service providers in relation to online advertising
by third parties (users), corresponding to the relevant provisions of the
E-commerce directive. All other provisions of the Advertising Act apply
accordingly to online advertising, as defined in the Act.

22 Must-carry obligations

Are there regulations specifying a basic package of
programmes that must be carried by operators’ broadcasting
distribution networks? Is there a mechanism for financing the
costs of such obligations?

The REM establishes, at least once in every three years, a list of radio
or television channels that the operators are obliged to transmit. Only
those operators whose electronic communication network is used by a
substantial number of end users as the only or primary means of receiv-
ing media content fall within the scope of this rule. The operators are
obliged to transmit six TV channels (two public and four commercial),
without remuneration. There is no mechanism for financing these costs.

23 Regulation of new media content

Is new media content and its delivery regulated differently
from traditional broadcast media? How?

Yes, in order to provide certain new media services, the interested party
must obtain an authorisation from the REM or be enlisted in the official
record. For provision of media-on-demand, both the authorisation and
the enlistment are required; for stand-alone internet media outlets the
enlistment in the record is sufficient. Providers of the stand-alone inter-
net media service and providers of media-on-demand services must be
registered for provision of media services.

The REM may issue a notice or a warning or impose a temporary
ban on the broadcasting of the programme content, in response to
broadcasting of hate speech or other breach of the content-related obli-
gations, as well as for breach of the conditions contained in the authori-
sation for the provision of media services.

On-demand media services that can be harmful for the physical or
moral development of minors must be provided in a manner where the
minors will not see it in usual circumstances (eg, as a protected service
with conditional access).

24 Digital switchover

When is the switchover from analogue to digital broadcasting
required or when did it occur? How will radio frequencies
freed up by the switchover be reallocated?

The switchover from analogue to digital TV broadcasting occurred on
7 June 2015.

Radio broadcasting is still performed analogously. Under the gov-
ernment’s proposed new law on electronic communications of October
2017, the Ministry of Telecommunications should adopt a rulebook
governing:

- the manner and timetable of radio switchover;

requirements and dynamics related to the establishment of a digi-

tal broadcasting network;

requirements for the formation of a multiplex; and

the extent of the frequencies’ scope of use, necessary for effectuat-

ing the switchover to digital broadcasting.

The RATEL proposed in September 2017 a draft rulebook on the plan
for allocation of frequencies, locations and areas for terrestrial digital
audio broadcasting stations in the VHF Band. The rulebook has not
been adopted yet.

In the absence of statutory rules, key questions concerning radio
switchover remain open, including:

Will the analogue signal process continue to exist (simulcast) or

will it be completely switched off?
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- Whatis the deadline for the switchover?
Is there an interest in switching to digital broadcasting among radio
broadcasters?

- What are the costs?
Who will be the operator of multiplexes and distributor of radio
signals?

- Will there be a sufficient number of receivers?

25 Digital formats

Does regulation restrict how broadcasters can use their
spectrum?

No, there is no obligation to use the spectrum in a specific way.

26 Media plurality

Is there any process for assessing or regulating media plurality
(or a similar concept) in your jurisdiction? May the authorities
require companies to take any steps as a result of such an
assessment?

The Public Information and Media Act regulates and protects media
plurality. In order to protect such plurality, the law forbids the follow-
ing acts:
- concentration of founders’ or managing rights of two or more pub-
lishers of daily newspapers whose aggregate circulation exceeds 50
per cent of the total circulation of daily newspapers sold in Serbia in
the calendar year prior to the concentration;
concentration of founders’ or managing rights of two or more
broadcasters whose joined share in the viewing and listening fig-
ures exceeds 3§ per cent of the total in the covered zone in the cal-
endar year prior to the concentration; and
acquiring of more than 50 per cent of shares across daily newspaper
publishers (publishing information addressed to the general pub-
lic) that have a circulation of more than 50,000 copies annually and
across all types of broadcasters.

Concentration can also be forbidden based on the Competition Act (see
question 28).

The Ministry of Culture (for print media) and the REM (if at least
one undertaking is an electronic media outlet) are the bodies with the
authority to address breaches of media plurality. If the relevant under-
taking does not eliminate the causes of breach within six months, the
print media outlet has to be deleted from the Media Registry and fined
for commercial offence. The managing editor will also be fined for
commercial offence. In case the entity holding a licence for provision
of media services does not eliminate the causes of breach, the REM will
revoke the licence.

Licence holders must inform the REM of any intended changes to
their ownership structure. If there is a threat of breach of media plural-
ity, the REM will issue a recommendation on how the change of own-
ership should be performed. If the licence holder does not abide by the
recommendation, its licence will be revoked.

27 Keytrends and expected changes

Provide a summary of key emerging trends and hot topics in
media regulation in your country.

There are no proposed legislative changes in the media sector. A gov-
ernment-appointed working group is drafting a strategy on the devel-
opment of the public information system until 2023. The REM has
prepared a draft proposal of the radio and audio-visual media services
development strategy, which is in the process of being adopted by the
Ministry of Telecommunications.

The REM and the Commission for Protection of Competition
have not performed a review of the media market yet. The only mar-
ket reviews available to date were done by private bodies and show that
advertising revenues on TV are decreasing, that radio revenues are
stable and the revenues from online advertising are rapidly increasing.
The advertising market taken as a whole has suffered a decline in recent
years. TV viewership is constantly dropping.

Digitalisation of radio broadcasting is one of the pending issues
(see question 24).
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Regulatory agencies and competition law

28 Regulatory agencies

Which body or bodies regulate the communications and
media sectors? Is the communications regulator separate
from the broadcasting or antitrust regulator? Are there
mechanisms to avoid conflicting jurisdiction? Is there a
specific mechanism to ensure the consistent application of
competition and sectoral regulation?

Relevant bodies
Media, antitrust and electronic communications in Serbia are handled
by three different bodies:
- the RATEL, for electronic communications;
the REM for media; and
the Commission for Protection of Competition, for antitrust
matters.

Cooperation between the bodies

No special mechanisms are foreseen to avoid conflicting jurisdiction

or to ensure consistent application of competition and sectoral regula-

tion. Such a result is sought through the definition of the competencies
of each of these bodies in their statutes and with the inclusion of rules
seeking cooperation among the agencies in the performance of their
activities. In this sense, the ECA expressly foresees that the RATEL
must:
cooperate with agencies and organisations in charge of broadcast-
ing, protection of competition, consumer protection, personal data
protection, and with other agencies and organisations on issues rel-
evant for the electronic communications sector;

- cooperate with the authority for protection of competition when it
conducts market analysis aimed at identifying markets susceptible
to ex-ante regulation;

- if necessary, request the opinion of the competition protection
authority when it designates operators with significant market
power;

- monitor the radio-frequency spectrum allocated for distribution
and broadcasting of media content in cooperation with the relevant
broadcasting regulatory authority; and

- cooperate with the broadcasting authority to determine the condi-
tions and methods of use of radio-frequencies for media content
distribution and broadcasting.

Moreover, and in line with the above, the RATEL and the Commission
for Protection of Competition signed a Memorandum of Cooperation
on 17 May 2011, which regulates the relations of these two bodies.
The Electronic Media Act prescribes that the REM must:
cooperate with agencies and organisations in charge of public infor-
mation, electronic communications, competition protection, con-
sumer protection, personal data protection, protection of equality,
and other agencies and organisations, on issues relevant to the
media services sector; and
perform analysis of the relevant media market, in cooperation
with competition protection authority, and in accordance with the
REM’s methodology.

In line with this, the REM and the Commission for Protection of
Competition signed a Memorandum of Cooperation on 8 January
2018. The Memorandum provides for a continuous exchange of data,
harmonisation of the positions on issues of common interest, and joint
participation in activities that contribute to the affirmation of policies
implemented by the Commission and the REM.

29 Appeal procedure

How can decisions of the regulators be challenged and on
what bases?

RATEL
The RATEL’s decisions on the rights and duties of operators and users
are final and subject to appeal through judicial proceedings before the
administrative court.

The RATEL'’s decision may be challenged as unlawful before the
administrative court if:
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- alaw, other regulation or general act was not at all or not properly
implemented in the decision;
the decision was passed by an inadequate authority;

- thedecision-making procedure was not performed according to the
procedural rules;
the factual situation was incompletely or incorrectly established, or
an incorrect conclusion was inferred from the established facts; or
in the decision made at its discretion, the RATEL overstepped its
authorities, or the decision was not adopted in accordance with the
purpose of the exercised authority.

The lawsuit must be filed within 30 days from receipt of the RATEL’s
decision. The filing of a lawsuit does not suspend the execution of the
RATEL'’s decision.

REM
The REM’s decisions are also final and subject to appeal through judi-
cial proceedings before the administrative court. The lawsuit must be
filed within 30 days from receipt of the REM’s decision, and the reasons
for challenging the decision are the same as for the RATEL (see above).
If a lawsuit was filed against a decision on issuance of a licence for
the provision of media services, imposition of measures, or revocation
of a licence, the administrative court cannot resolve the matter on the
merits. Instead, the court will specify the deficiencies of its decision
and instruct the RATEL to re-examine the issue, in accordance with the
court’s conclusions.

30 Competition law developments

Describe the main competition law trends and key merger and
antitrust decisions in the communications and media sectors
in your jurisdiction over the past year.

The Commission for Protection of Competition has in recent years
become a prolific agency, with numerous investigations in its track
record and prone to use all available legal remedies, including dawn
raids. The Commission has also conducted market reviews and fined
both private and public companies. The approach by the Commission
to the issue of concentration is generally permissible, usually in the
form of conditional approvals. In relation to restrictive agreements, the
Commission has been reluctant to issue fines, and preferred measures
are aimed at eliminating competition infringements instead.

In 2017, SBB, the largest cable operator in Serbia, took over 100
per cent shares of another major operator, IKOM. The Commission
approved the concentration conditionally, by ordering SBB to sell the
infrastructure on the locations where the networks of SBB and IKOM
overlap and to notify the Commission on every increase in service
prices, within 15 days from the increase, accompanied by a written
explanation.

SBB has announced an increase in monthly prices in the amount of
100 dinars (approximately €1), beginning as of 1 January 2018. SBB jus-
tified the increase by the increase in the number of TV channels offered.
The Commission found this explanation unconvincing and in January
2017 started a pre-investigation for abuse of the dominant position.

The Commission had already established that SBB was abusing its
dominant position on two occasions, in 2008 and 2010.
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