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BDK Advokati is a full-service regional law firm
assisting clients in Serbia, Montenegro, Bosnia
and Herzegovina, and North Macedonia. With
more than 35 specialist lawyers and more than
50 professionals, it is able to offer clients legal
expertise in all areas of law and in industry sec-
tors relevant to their business. The firm advises
clients on deals and support, represents them
in contentious situations and provides legal ad-
vice in support of their business. BDK’s com-
petition team represents clients in infringement
proceedings, proceedings pursuant to notifica-
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tions of concentration and applications for in-
dividual exemption of restrictive agreements. It
also provides instant support during dawn raids
and assists with the preparation of leniency
applications. Its advisory work in competition
and state aid law areas includes assessment
of commercial contracts, commercial policies
and business models; assessments of transac-
tions; drafting of legal documents with a view to
their compliance with competition law; compli-
ance audits and health-checks; and compliance
training.

Marija Ksenija Popovic¢ is an
attorney at law at BDK Advokati
specialising in competition law.
She advises clients in

5.1 Montenegrin merger control
proceedings. In addition to
competition law, her practice also focuses on
corporate and general commercial law.
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1. Legislation and Enforcing
Authorities

1.1 Merger Control Legislation

The rules governing merger control in Montene-
gro are laid down by the Protection of Compe-
tition Act (Zakon o zastiti konkurencije) (Official
Gazette of Montenegro, Nos 44/2012, 013/18
and 145/2021) (the “Competition Act”).

In addition to the Competition Act, detailed rules
applicable to merger control are regulated by the
following bylaws:

+ the Guidelines on the Content and Method for
Submission of Merger Notification (Uputstvo
0 sadrZaju i nacinu podnosSenja zahtjeva za
izdavanje odobrenja za sprovodenje koncen-
tracije) (Official Gazette of Montenegro, No
18/2023) (the “Merger Notification Guide-
lines”);

+ the Rulebook on the Method and Criteria for
Determining the Relevant Market (Pravilnik
o nacinu i kriterijumima utvrdivanja relevant-
nog trzista) (Official Gazette of Montenegro,
No 18/2023) (the “Rulebook on the Relevant
Market”);
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+ the Notice on the Protection of Confidential
Business Information in Proceedings Before
the Agency for Protection of Competition,
dated 30 September 2014 (Obavjestenje
o zastiti povjerljivih poslovnih podataka u
postupku pred Agencijom za zastitu konkuren-
cije) (the “Notice on the Protection of Confi-
dential Information”); and

+ the Tariff on the Amount of Payable Fees in
the Proceedings Before the Agency for Pro-
tection of Competition (Tarifnik o visini nakna-
da koje se placaju u postupku pred Agencijom
za zastitu konkurencije) (Official Gazette of
Montenegro, No 14/2013) (the “Tariff”).

The Competition Act is largely aligned with EU
merger control legislation but addresses many
issues only in broad terms, lacking detailed
regulation. While EU merger control rules do
not directly apply in Montenegro, the Agency
for Protection of Competition (the “Agency”)
relies on EU regulations, guidelines and case
law to interpret the Competition Act, including,
for merger control purposes, the Commission
Consolidated Jurisdictional Notice under Coun-
cil Regulation (EC) No 139/2004 on the control
of concentrations between undertakings (the
"Jurisdictional Notice”). Parties are encouraged
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to reference relevant EU provisions and prece-
dents to support their arguments in proceedings
before the Agency.

1.2 Legislation Relating to Particular
Sectors

The Competition Act is applicable to mergers
regardless of the sector. However, additional
specific sectoral regulations govern mergers
within certain industries, as outlined below.

* Banking any acquisition of a qualified share-
holding in a credit institution — defined as a
direct or indirect investment of at least 10%
of capital or voting rights, or any investment
granting significant influence over manage-
ment, or any increase in an existing qualifying
shareholding that would raise it to or above
20%, 33%, or 50% - requires prior authorisa-
tion from the Central Bank of Montenegro;
Investment funds any person intending to
acquire a qualified participation in an invest-
ment fund management company is required
to obtain the consent from the Capital
Markets Commission for such acquisition.
Furthermore, any person already holding a
qualified participation who intends to increase
their stake in the capital or voting rights of the
management company to reach or exceed
10%, 20%, 30% or 50% is also obligated to
secure the Commission’s approval for such
an increase.

Insurance any acquisition of a qualified share-
holding, defined as sole or joint, direct or
indirect investment of at least 10% of capital
or voting rights, or any investment granting
significant influence over management or any
increase in the existing qualifying sharehold-
ing that would raise it to or above 20%, 30%
or 50%, in a Montenegrin insurance com-
pany must be pre-approved by the Insurance
Supervision Agency.

6 CHAMBERS.COM

+ Telecommunications the Agency for Elec-
tronic Communications and Postal Services
is competent to provide an opinion to the
Agency regarding the assessment of concen-
trations or other forms of joint or co-ordinated
actions by operators. As a competition
protection measure, the Agency for Elec-
tronic Communications and Postal Services
may also prescribe conditions prohibiting the
transfer of radio frequency usage rights or
establish conditions for transfers that are not
subject to concentration assessment under
competition protection regulations if such
a transfer could significantly distort market
competition.

1.3 Enforcement Authorities

As mentioned at 1.1. Merger Control Legisla-
tion, the Agency (Agencija za zastitu konkurenci-
je Crne Gore) is responsible for the enforcement
of the Competition Act.

Depending on the sector in which the relevant
merger occurs, the Agency may engage other
regulatory authorities in the review process, such
as the Central Bank of Montenegro, the Agency
for Electronic Communications and Postal Ser-
vices and the Insurance Supervision Agency.

2. Jurisdiction

2.1 Notification

Notification to the Agency is compulsory if the
transaction meets the turnover thresholds (as
outlined in 2.5 Jurisdictional Thresholds). There
are no exceptions to the compulsory notification,
regardless of the local nexus.

The Agency may, upon learning of an implement-
ed concentration, require the concentration par-
ticipants to notify the concentration, regardless
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of their turnovers, if their combined market share
on the relevant market in Montenegro exceeds
60%. The burden of proving the percentage of
the joint market share of the concentration par-
ticipants lies with the Agency.

2.2 Failure to Notify

A fine for failure to notify a concentration is pre-
scribed in the amount of 1% to 10% of the turn-
over generated in the year preceding the year
when the infringement occurred. The law does
not specify whether the fine percentage is based
on global or national turnover, but in practice the
court has calculated fines based on the turnover
generated by the acquirer in Montenegro. There
have been precedents where, if the acquirer is
a foreign company, the Agency initiates misde-
meanour proceedings for both late filing and
gun-jumping against its related entity in Monte-
negro, regardless of its role in the concentration
(see 2025 Trends & Developments).

The Agency may not impose a fine for a fail-
ure to notify independently, it may only initiate
misdemeanour proceedings. This is expected
to change with the upcoming amendments to
the Competition Act, which will confer on the
Agency the authority to impose fines directly.
Currently, in practice, the misdemeanour pro-
ceedings last for more than a year. The fines
have been few and imposed at the lowest end
of the prescribed range.

If a legal entity is fined for gun-jumping, the
responsible person within the entity shall be
automatically fined between EUR1,000 and
EUR4,000.

If the competition authority subsequently prohib-
its the transaction, it can impose divestment or
other appropriate measures. There is no criminal
liability for the breach.
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The decisions of the Agency on finding the
infringement of competition and imposing any
measures are published on the Agency’s web-
site. However, the Agency publishes only the
executive part of the decision, without the rea-
soning. The decisions of misdemeanour courts
in which the monetary penalties are imposed are
published on the website of the court, however,
with a considerable delay.

2.3 Types of Transactions
The concentration of market participants is con-
sidered to be:

+ the merger of two or more independent
undertakings or their parts;

* when one or more undertakings or individu-
als, who already control at least one under-
taking, gain direct or indirect control over
another undertaking or its part (with two or
more transactions taking place between the
same undertakings within a period of up to
two years being treated as a single concen-
tration); or

» when two or more independent undertakings
establish a new undertaking or jointly acquire
control over an existing undertaking, provided
that this entity operates independently on a
long-term basis and performs all the func-
tions of an independent market participant
(joint ventures).

An acquisition of control is not regarded as a
concentration in the following cases.

* When a bank or other financial institution
temporarily acquires shares or securities of
an undertaking with the intent to resell them,
provided that the resale occurs within 12
months of acquisition. During this holding
period, the acquirer must not exercise owner-
ship rights in a way that would influence the
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undertaking’s business decisions, particularly
regarding its behaviour toward competitors,
and should only hold the shares for the pur-
pose of preparing for the sale of the securi-
ties or assets in the market. The Agency may
extend the 12-month period by an additional
six months at the request of a financial insti-
tution, provided the institution demonstrates
that the sale of the securities was not possi-
ble within the original 12-month period.

* When control is acquired by an individual
acting in the capacity of a bankruptcy or
liquidation administrator, as prescribed by the
applicable bankruptcy or liquidation laws.

* When a joint venture is established with the
objective of co-ordinating market activities
between two or more undertakings that main-
tain their independence. In such cases, the
joint venture will be evaluated under the rules
governing restrictive agreements.

Internal restructurings or reorganisations are not
caught by the merger control provisions. On the
other hand, operations not involving the transfer
of shares or assets may be considered a con-
centration and caught by the merger control
provisions if such operations lead to de facto
acquisition of direct or indirect control over an
independent undertaking or a part thereof.

2.4 Definition of “Control”

In order to constitute a concentration, a trans-
action must lead to a change of control over an
undertaking or a part of an undertaking. The
Competition Act defines control as a situation
where one undertaking has:

» more than half of the shares or stakes in
another undertaking; or

» more than half of the voting rights; or

* the right to appoint the majority of members
of the management board or persons author-
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ised to represent the company in accordance
with the law; or

+ a decisive influence on the management and
business operations of the company.

An acquisition of a minority or other interest
may be caught under the merger control provi-
sions if such acquisition alone or in combination
with other factors provides the acquirer with the
possibility to exercise decisive influence on the
management and business operations of the
company.

2.5 Jurisdictional Thresholds
The Agency must be notified of a concentration
if:

+ the combined total annual revenue of at least
two concentration participants exceeded
EURS million in the Montenegrin market dur-
ing the previous financial year; or

+ the combined total worldwide annual revenue
of the concentration participants exceeded
EUR20 million in the previous financial year,
with at least one of the concentration par-
ticipants parties generating EUR1 million in
the market in Montenegro during that same
period.

The intra-group revenues are not taken into
account in the calculation of the turnover thresh-
olds.

2.6 Calculations of Jurisdictional
Thresholds

Turnovers are calculated based on the total rev-
enue from the sale of goods or services gener-
ated in the year preceding the year in which the
concentration is notified. For domestic turnover,
export values must be excluded. Sales recorded
in foreign currencies must be converted to euros
using the average exchange rate of the Central
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Bank of Montenegro as of the last day of the
relevant year.

Foreign-to-foreign transactions are reviewed by
the Agency as long as the turnover thresholds
are met, with no requirement for a local nexus
for the Agency to assess the transaction on its
merits.

The Competition Act sets out specific rules for
calculating the turnover applicable to banks,
insurance companies and other financial insti-
tutions.

2.7 Businesses/Corporate Entities
Relevant for the Calculation of
Jurisdictional Thresholds

In the case of an acquisition of sole control, the
turnover calculation should include the total rev-
enue of the acquirer’s group, while only the tar-
get’s total revenue is considered from the seller’s
side.

In a merger, the calculation encompasses the
consolidated group turnover of all merging enti-
ties. For joint ventures, the total group revenue of
both partners is included, and if the joint venture
involves an existing company, its turnover is also
required. If control is acquired over only part of
a company, only the revenue attributable to that
specific part is considered.

Montenegrin legislation does not address
whether the changes in the business during the
reference period should be reflected in the turn-
over calculation. However, considering that the
Agency relies on the EU legislation, including the
Jurisdictional Notice, the notifying party should
adjust the turnover in line with the provisions on
the adjustments after the date of the last audited
accounts to take into account the changes in the
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business and therefore the economic reality of
the parties’ economic strength.

2.8 Foreign-to-Foreign Transactions
Foreign-to-foreign transactions are subject to
Montenegro’s merger control regime if they meet
the specified turnover thresholds, regardless of
whether the transaction has local effects. The
Agency has not adopted the local nexus doc-
trine, and no local presence is required, as the
thresholds can be met through sales made by
the parties via local distributors.

A filing may be required even if only one party to
the concentration exceeds the thresholds. As a
result, notifications may be triggered even when
the target has no sales or assets in Montene-
gro, based solely on the acquirer’s revenues. In
2023, only about 6.5% of all cleared concentra-
tions were implemented in Montenegro, with the
remainder involving foreign-to-foreign transac-
tions.

2.9 Market Share Jurisdictional
Threshold

There are no market share-based thresholds in
Montenegro.

2.10 Joint Ventures

Joint ventures are subject to merger control
provided that they constitute a “full-function”
joint venture. This means the joint venture must
operate independently on a long-term basis and
perform all the functions of an autonomous eco-
nomic entity, such as having its own manage-
ment, resources and financial independence to
carry out its business activities on the market.
A joint venture that is merely auxiliary to its par-
ent companies or lacks the capability to oper-
ate independently will not fall under the scope
of merger control but may instead be assessed
under rules governing restrictive agreements.



MONTENEGRO [ AW AND PRACTICE

Contributed by: Bisera Andrijasevic and Marija Ksenija Popovi¢, BDK Advokati

Please see 2.5 Jurisdictional Thresholds for the
rules on calculating the revenues in the context
of joint ventures for jurisdictional assessment
purposes.

2.11 Power of Authorities to Investigate
a Transaction

Transactions are subject to the Agency’s merg-
er control regime only if they meet the turnover
thresholds outlined in 2.5 Jurisdictional Thresh-
olds.

As previously indicated in 2.1 Notification, the
Competition Act grants the Agency the authority
to require the parties to notify an already closed
transaction that does not meet the turnover
thresholds if their market share of the parties in
a relevant market in Montenegro exceeds 60%.
According to information which is publicly avail-
able, the Agency has never used this power.

A procedure to establish a violation of the Com-
petition Act cannot be initiated if more than two
years have passed since the violation occurred,
with an absolute statute of limitations of four
years from the date of the violation.

2.12 Requirement for Clearance Before
Implementation

The implementation of a transaction cannot pro-
ceed until the merger approval is obtained or the
statutory deadlines for the Agency’s decision-
making have expired. An exception to this rule
applies in the case of a public sale conducted in
accordance with the law (see 2.14 Exceptions
to Suspensive Effect).

For multi-step transactions, the Competition
Act stipulates that two or more transactions
(eg, acquisition of shares or stakes) between the
same undertakings, conducted within a period
of less than two years, shall be treated as a
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single concentration. In such cases, clearance
for the concentration must be obtained before
implementing the first transaction.

2.13 Penalties for the Implementation of

a Transaction Before Clearance

If a party closes a transaction without prior noti-
fication or in violation of the standstill obliga-
tion, it may be fined between 1% and 10% of
its turnover generated in the year preceding the
infringement. While the law does not explicitly
specify whether the fine is calculated based
on worldwide or national turnover, in practice,
courts have determined fines using the turno-
ver generated in Montenegro. Additionally, if a
legal entity is penalised for gun-jumping, the
responsible individual within the entity will also
be fined, with amounts ranging from EUR1,000
to EUR4,000.

The Agency does not have the authority to
impose fines for gun-jumping but may initiate
misdemeanour proceedings, which are then
conducted by competent misdemeanour courts.
These courts handle their own proceedings and
impose fines. However, this enforcement system
has proven largely ineffective. As a result, the
new Competition Act, currently in development,
is expected to transfer the power to impose fines
directly to the Agency (see 2025 Trends & Devel-
opments).

In practice, misdemeanour proceedings often
take more than a year to conclude. Fines have
been rare and are typically imposed at the lowest
end of the prescribed range, sometimes even
below the minimum, as permitted by the Mis-
demeanour Act in cases of mitigating circum-
stances. Notably, fines have also been imposed
in instances of foreign-to-foreign transactions.
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Decisions of misdemeanour courts are gener-
ally published on the courts’ web pages, with
the parties’ identities protected (using initials
instead). However, in practice, these decisions
are often published with significant delays and
inconsistently, with some misdemeanour courts
failing to make any decisions publicly available.

If the competition authority subsequently pro-
hibits a transaction, it can impose divestment or
other appropriate measures. There is no criminal
liability for such breaches.

2.14 Exceptions to Suspensive Effect

Under the Competition Act, a takeover bid may
proceed before the clearance decision is issued,
provided the concentration is promptly notified
to the Agency. However, during this interim peri-
od, the acquirer is prohibited from exercising the
voting rights attached to the acquired securities.

2.15 Circumstances Where
Implementation Before Clearance Is
Permitted

The Competition Act does not permit the clos-
ing of a transaction before its clearance by the
Agency, except in the limited circumstances out-
lined in 2.14 Exceptions to Suspensive Effect.
Additionally, the Act does not provide for a carve-
out mechanism, meaning the Agency does not
allow a transaction to be implemented in other
jurisdictions while its approval is still pending in
Montenegro.

3. Procedure: Notification to
Clearance

3.1 Deadlines for Notification

A concentration must be notified to the Agency
within 15 days of the earliest occurrence of any
of the following events:
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+ the conclusion of an agreement;

+ the publication of a public bid, offer or the
closing of the bid; or

« the acquisition of control.

Failure to notify a concentration within the pre-
scribed 15-day deadline (ie, late notification)
may result in fines under the Competition Act.
Legal entities can be fined between EUR4,000
and EUR40,000, while responsible individuals
within the entity can face fines ranging from
EUR1,000 to EUR4,000.

The Agency can impose a misdemeanour fine for
late filing if it is limited to the legally prescribed
minimum (EUR4,000 for the undertaking and
EUR1,000 for the responsible person). For higher
fines, the Agency must initiate misdemeanour
proceedings before the competent misdemean-
our court. Minimum fines imposed by the Agen-
cy can be contested by the fined party before
the misdemeanour court.

Decisions of misdemeanour courts are gener-
ally published on the courts’ websites, with the
identities of the parties protected (using initials).
However, in practice, the publication of deci-
sions is often delayed and inconsistent, with
some misdemeanour courts failing to publish
any decisions at all.

According to the proposed amendments to the
Competition Act, the 15-day deadline will be
struck from the Competition Act, leaving the
notifying parties free to notify at any moment,
provided that the standstill obligation is respect-
ed.

3.2 Type of Agreement Required Prior to
Notification

Notification may also be submitted before the
conclusion of a binding agreement on the basis
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of a serious intent of the parties to enter into
such an agreement. This serious intent must be
demonstrated in a written form, such as a let-
ter of intent or memorandum of understanding,
which must be signed by all concentration par-
ticipants.

3.3 Filing Fees

If a concentration is cleared in summary pro-
ceedings and unconditionally (Phase I), the filing
fee is 0.08% of the combined annual turnover
of the concentration participants in the financial
year preceding the concentration, capped at
EUR15,000.

If the concentration is cleared following an inves-
tigation and/or subject to conditions (Phase ),
the filing fee is 0.07% of the combined annual
turnover of the concentration participants in
the financial year preceding the concentration,
capped at EUR20,000.

Upon submission of a notification, the notify-
ing party is required to pay the initial portion of
the fee, amounting to EUR600. The remaining
balance of the fee, determined by whether the
concentration is cleared in Phase | or Phase Il,
must be paid before the issuance of the clear-
ance decision. The Agency issues a payment
notice to the notifying party for this purpose.

While there are no prescribed deadlines for
either part of the fee, the Agency will not com-
mence the review process or issue the clearance
decision until the respective fee is paid.

3.4 Parties Responsible for Filing

In the case of an acquisition of sole control,
the acquirer is solely responsible for notifying
the concentration. For the acquisition of joint
control, all parties acquiring control share the
responsibility for submitting the notification. In
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the case of a merger, both merging parties are
required to file the notification.

3.5 Information Included in a Filing

The scope of information and documents
required for a notification depends on whether
it is submitted as a short-form or full-form noti-
fication (see 3.11 Accelerated Procedure for the
conditions for short-form notification). The list
of required items is extensive, and the author-
ity adopts a formalistic approach, requiring all
specified documents and information to be pro-
vided, irrespective of the concentration’s local
effects or the relevance of the information to the
substantive assessment.

The required documents include the transaction
document, registry excerpts, group charts and
financial statements of competition participants
for the three years preceding the filing year. The
required information encompasses detailed data
about the parties to the concentration, including,
but not limited to, the number of the employees,
top customers and suppliers, distribution and/or
sales networks. Additionally, it must include the
structure and the rationale for the concentration,
as well as comprehensive information on the rel-
evant markets, including the market shares of
the parties and their competitors.

The filing must be submitted in Montenegrin,
both in hard-copy and electronic form. All sched-
ules in a foreign language must be translated
into Montenegrin by a court-certified translator.

Strict formal requirements apply to certain docu-
ments submitted with the notification. Registry
excerpts (for the parties to the concentration
and their related entities holding at least 25% of
shares or exerting dominant influence over their
management), powers of attorney, and the con-
centration act must be provided in their original
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form or as notarised copies. Additionally, these
documents must be apostilled unless a bilateral
agreement between Montenegro and the coun-
try of origin waives the legalisation requirement
for official documents.

3.6 Penalties/Consequences of
Incomplete Notification

If the notification is deemed incomplete, the
Agency will issue a request for additional infor-
mation and/or documents, setting a deadline of
no less than three days and no more than 30
days from the date of receipt of the request.

Failure to comply with the Agency’s request may
result in a periodic penalty ranging from EUR500
to EUR5,000 per day, up to a maximum of 3%
of the total revenue generated in the financial
year preceding the year in which the proceed-
ings were initiated.

3.7 Penalties/Consequences of
Inaccurate or Misleading Information

If a party submits inaccurate or misleading infor-
mation in the filing, the penalty is the same as for
non-compliance with the Agency’s request for
additional information, as outlined in 3.6 Pen-
alties/Consequences of Incomplete Notifica-
tion. Also, the Agency may revoke its approval
of a concentration if the decision was based on
incorrect or false information.

3.8 Review Process

The Competition Act does not explicitly distin-
guish between Phase | and Phase Il proceed-
ings. The Agency has 105 days from the sub-
mission of a complete notification to clear the
transaction unconditionally, 125 days to issue
a conditional approval, and 130 days to issue a
decision prohibiting the concentration.
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The Agency may request additional information
at any point before granting clearance. Each
request for information resets the timeline, with
a new deadline starting from the day when the
notifying party responds to the request. There-
fore, parties can be certain that the concentra-
tion will only be cleared by virtue of law after 130
business days have passed from the submission
of a complete notification. Considering that the
Agency does not issue a certificate of complete-
ness, this deadline can become a moving target.

In practice, the Agency typically takes two to
three months to issue a clearance decision for
non-issue concentrations.

3.9 Pre-Notification Discussions With
Authorities

Pre-notification discussions with the Agency are
not regulated and the Agency does not practice
them. It is not prohibited to request a meeting
with the authority to discuss certain important
issues or concerns before submitting the notifi-
cation, but the Agency in general prefers to act
on a submitted notification, considering that the
deadlines provide for sufficient time for review.

3.10 Requests for Information During the
Review Process

Requests for information during the review
process are frequent. In practice, at least one
request for information is typically issued for
non-issue concentrations, while two or three
requests are common in cases involving hori-
zontal overlaps or vertical issues on the relevant
market. The requests can be burdensome for the
parties, as the Agency often demands informa-
tion outlined in the Merger Notification Guide-
lines, even in cases when such information is
irrelevant to the assessment of the notification
or unrelated to the relevant markets.
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As detailed in 3.8 Review Process, each request
for information resets the review timeline, with
the new deadline starting from the day when the
notifying party responds to the request.

3.11 Accelerated Procedure

There are two types of notifications in terms of
the extent of requested information and docu-
ments: full-form and short-form notifications. A
short-form notification may be submitted when
at least one of the following conditions is met:

* the combined market share of the undertak-
ings concerned on the relevant market is less
than 10%, and/or less than 15% on a verti-
cally integrated market;

+ an undertaking acquires sole control over an
undertaking in which it previously held joint
control; or

* the undertakings concerned are not active
on the same relevant product market, verti-
cally integrated markets, or closely connected
markets, whether in or outside Montenegro.

There is no fast-track or any other type of accel-
erated review procedure; the deadlines outlined
in 3.8 Review Process apply to both short-form
and full-form notifications. However, in practice,
short-form notifications are typically cleared
faster, often within two months of submission.

4. Substance of the Review

4.1 Substantive Test

The substantive test for assessing concentra-
tions focuses on whether the transaction sig-
nificantly prevents, restricts or distorts effective
competition in the relevant market, particularly
by creating or strengthening a dominant posi-
tion. This test aligns with the “significant impedi-
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ment to effective competition” (SIEC) standard
applied by the European Commission.

Concentrations meeting these criteria are pro-
hibited unless the parties can demonstrate that
the transaction provides consumer benefits that
outweigh the negative effects of the dominant
position.

The Agency’s analysis involves a comprehensive
evaluation of multiple criteria, including:

» the structure and concentration of the rel-
evant market;

« the presence of actual and potential competi-
tors;

+ the market positions and economic strength
of the parties involved; and

+ the ability of suppliers and customers to
switch.

Additionally, the assessment considers:

* legal and other barriers to market entry;

« the level of domestic and international com-
petitiveness of the parties;

« trends in supply and demand for the relevant
goods or services;

» technological and economic advancements;
and

« consumer interests.

4.2 Markets Affected by a Transaction

Guidelines for defining relevant markets in a
concentration are outlined in the Rulebook on
the Relevant Market. To define the relevant mar-
ket, the Agency applies the criteria of demand
substitutability for the relevant product, as well
as supply substitutability, depending on the
assessed competitive conditions. This includes
consideration of the existence and level of devel-
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opment of potential competitors and barriers to
market entry.

While the Agency reviews the market definition
proposed by the notifying parties, it is not bound
by their suggestion. The Agency relies on its own
precedents and the European Commission’s
decisional practice. Notifying parties are advised
to support their market definition proposals with
relevant precedents from EU case law.

In practice, the Agency primarily focuses on
markets where both parties to a concentration
are active, particularly those involving horizontal
overlaps. There is no de minimis threshold, and
the Agency also evaluates markets where the
parties are active at different levels of the supply
chain to assess any potential competitive impact
on vertically related markets.

In concentrations where the parties’ activities do
not overlap and there are no vertically affected
markets, the Agency typically analyses the rele-
vant market based on where the target is active.
If there are no competitive concerns because the
parties are not present in the relevant market,
the Agency generally leaves the market defini-
tion open.

4.3 Reliance on Case Law

The Agency relies on its own decisional prac-
tice, which is mostly not publicly available, as the
explanatory parts of merger decisions are not
published. In addition, the Agency also draws on
the European Commission’s case law.

4.4 Competition Concerns

The Agency assesses whether to approve a con-
centration by evaluating its impact on prevent-
ing, restricting or distorting effective competi-
tion in the Montenegrin market, with a particular
focus on the creation or strengthening of a domi-
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nant position, using the criteria outlined in 4.1
Substantive Test.

The Agency primarily investigates the effects on
horizontally affected markets, concentrating on
unilateral effects, especially in cases where there
is a significant increase in market share or the
elimination of a close competitor. In cases where
the parties are active on different levels of the
supply chain in related markets, the Agency will
investigate potential foreclosure effects. Con-
versely, the Agency rarely focuses on co-ordi-
nated effects, conglomerate or portfolio effects,
elimination of potential competition, or concerns
related to innovation.

4.5 Economic Efficiencies

The Agency considers the economic efficiencies
of a concentration put forward by the parties
in the notification, particularly if these efficien-
cies benefit consumers. However, this is not
frequently presented by the parties, and there
are no publicly available decisions in which the
Agency has analysed the economic efficiencies
resulting from a merger.

4.6 Non-Competition Issues
The Agency does not, and is not mandated to,
take non-competition concerns into account
when reviewing concentrations.

Montenegro has not yet introduced separate
rules for the notification of foreign direct invest-
ments.

4.7 Special Consideration for Joint
Ventures

The substantive review of full-function joint ven-
tures is conducted based on the same substan-
tive test outlined in section 4.1 Substantive Test.
The Agency may also consider any spill-over
effects on the activities of the parent companies
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outside of the joint venture, and any potential co-
ordination issues between the parents would be
examined under the rules on restrictive agree-
ments.

5. Decision: Prohibitions and
Remedies

5.1 Authorities’ Ability to Prohibit or
Interfere With Transactions

The Agency may prohibit a transaction if, based
on the assessment criteria outlined in 4.4 Com-
petition Concerns, it determines that the con-
centration would significantly restrict, distort or
prevent effective market competition in the rel-
evant market, particularly through the creation
of a dominant position or the strengthening of
an existing one.

The Agency may also issue a conditional approv-
al of a concentration. If it determines that the
concentration would prevent, restrict or distort
competition, it will issue a statement of objec-
tions to inform the parties about the established
facts, circumstances and conclusions reached
during the investigation. The notifying party may
propose measures to address the concerns
raised by the Agency. The Agency may accept
or amend the proposed measures, ordering their
implementation, setting deadlines, and defining
monitoring methods. If the parties fail to com-
ply with the imposed remedies, the Agency will
revoke the conditional approval of the concen-
tration.

Additionally, if a concentration is implemented
without, or in violation of, the Agency’s decision,
the Agency may require the parties to dissolve
the concentration to restore market conditions
to their state prior to implementation. To achieve
this, the Agency may order the divestment of
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shares, the limitation or prohibition of voting
rights, or the termination of control over the
acquired target by other means.

5.2 Parties’ Ability to Negotiate
Remedies

The parties may propose and negotiate reme-
dies to address any competition concerns raised
by the transaction (see 5.1 Authorities’ Ability to
Prohibit or Interfere With Transactions). Rem-
edies can be proposed in response to the state-
ment of objections but may also be submitted
earlier in the process if the parties anticipate
specific competition concerns that could be
raised by the Agency.

In practice, the Agency typically imposes soft
behavioural measures, such as reporting obli-
gations (eg, notifying the Agency of changes in
processes, commercial conditions, concluded
contracts or offers), obligations to conclude
contracts with suppliers and/or customers, and
similar measures.

The Agency does not consider non-competition
concerns and, as a result, has not imposed any
measures related to such concerns.

5.3 Legal Standard

There is no strict legal standard for acceptable
remedies under the Competition Act. However,
based on the Agency’s practice, remedies must
be proportionate and directly address the iden-
tified competition concerns. Remedies should
aim to resolve antitrust issues without exceeding
what is necessary.

Measures may be aimed at correcting or pre-
venting competition violations, and can be
either behavioural (requiring or prohibiting spe-
cific actions) or structural (such as the divest-
ment of assets or the termination of joint ven-
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tures). Structural measures are imposed only
when behavioural remedies are deemed insuf-
ficient, excessively burdensome, or if previously
imposed behavioural measures were not fully
implemented.

5.4 Negotiating Remedies With
Authorities

During the procedure, and no later than 30 days
after receiving the statement of objections, the
notifying party may propose measures, condi-
tions and deadlines to the Agency to address
the negative effects of the concentration on the
relevant market.

If the Agency finds the proposed measures, con-
ditions and deadlines sufficient to restore effec-
tive competition in the market, it may issue a
decision mandating the implementation of these
measures along with the terms and deadlines for
their enforcement.

Although the Competition Act suggests that
remedies can only be proposed after the Agen-
cy issues a statement of objections, in practice,
remedies can be offered from the outset of the
merger control process, even before an investi-
gation (Phase ll) is initiated.

The Agency cannot propose or impose remedies
that were not suggested by the notifying party.

5.5 Conditions and Timing for
Divestitures

The Competition Act explicitly allows the Agency
to impose measures to be complied with either
before or after the implementation of the con-
centration. Therefore, the specific deadline for
the implementation of each remedy is set out
in the clearance decision. If the parties fail to
comply with the measures, the Agency has the
authority to revoke its decision.
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Failure to comply with the agreed-upon remedies
may result in fines for the violating undertak-
ing, ranging from 1% to 10% of its total annual
turnover from the financial year preceding the
violation. Additionally, responsible individuals
within the undertaking may be fined between
EUR1,000 and EUR4,000.

5.6 Issuance of Decisions

The Agency issues a formal decision to the
notifying party either approving or prohibiting a
transaction. It publishes only the operative part
of the decision, which includes the dispositive
of the decision and any imposed measures, on
its official website. The explanatory part of the
decision is not publicly available.

5.7 Prohibitions and Remedies for
Foreign-to-Foreign Transactions
Prohibitions and conditional approvals of con-
centrations are rare in the Agency’s decisional
practice. The low notification thresholds result
in a significant number of foreign-to-foreign
transactions being notified to the Agency. These
transactions are assessed irrespective of the
presence or absence of local effects. However,
as they generally do not raise competition con-
cerns, foreign-to-foreign transactions are typi-
cally cleared unconditionally in summary pro-
ceedings.

6. Ancillary Restraints and Related
Transactions

6.1 Clearance Decisions and Separate
Notifications

Neither the Competition Act nor its accompany-
ing bylaws explicitly regulate ancillary restraints.
Nevertheless, the Agency evaluates ancillary
restraints following the principles set out in the
European Commission’s Ancillary Restraints
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Notice. Ancillary restraints that meet the criteria
established in the Notice are considered part of
the transaction and are covered by the Agency’s
clearance decision.

7. Third-Party Rights,
Confidentiality and Cross-Border
Co-Operation

7.1 Third-Party Rights

Third parties, including persons submitting initia-
tives to the Agency, providing information and
documents, or any other interested parties or
organisations, do not have the status of a party
to the proceedings before the Agency nor are
they formally involved in the review process.
However, there are several ways in which third
parties may influence the procedures before the
Agency.

Any person may submit an initiative to the
Agency to investigate a potential infringement
of competition. In its merger review process,
the Agency publishes a notice for each notified
concentration, which includes the names of the
parties, their related entities in Montenegro, and
a brief description of the concentration. Third
parties may submit concerns regarding a noti-
fied concentration. When the Agency opens an
investigation and conducts a full review of a noti-
fied concentration, it invites all interested parties
to provide information and suggestions and may
also send questionnaires directly to competitors
or other undertakings in related or vertically inte-
grated markets. Undertakings and other legal
or natural persons are required, at the Agency’s
request, to provide data and documentation rel-
evant to establishing facts in the proceedings
within a period of no less than three days and
no more than 30 days from the date of receipt
of the request.
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The Agency may, upon request, send a non-con-
fidential version of the statement of objections to
the person or entity that submitted the initiative,
along with an instruction granting the initiator the
right to submit written objections to the Agency
within eight days of receiving the notice. Addi-
tionally, upon request, the Agency may provide
the statement of objections to any other third
party able to demonstrate that the proceedings
involve decisions affecting their rights or legal
interests.

7.2 Contacting Third Parties

During the investigative phase of more com-
plex reviews, the Agency seeks input from third
parties, typically by issuing written requests for
information. Market testing of remedies pro-
posed by the parties is uncommon.

7.3 Confidentiality

During the merger review process, the Agency
publishes a notice in the Official Gazette of Mon-
tenegro for each notified concentration, which
includes the names of the parties, their related
entities in Montenegro, and a brief description of
the concentration.

A party providing commercially sensitive infor-
mation may request confidentiality from the
Agency, which can be granted if the request is
justified and the need for protection outweighs
the public’s right to access the data. The request-
ing party must demonstrate the potential harm
that could result from disclosing the informa-
tion or its source. The process for safeguarding
sensitive information is outlined in the Notice on
Protection of Confidential Data.

7.4 Co-Operation With Other
Jurisdictions

The Agency is a member of the International
Competition Network. It actively participates in
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Regional Cooperation Council projects and has
signed memoranda of understanding with Bos-
nia and Herzegovina, Croatia, North Macedonia
and Serbia to enhance regional co-operation
and align with European competition stand-
ards. Additionally, the Agency collaborates with
the Energy Community Secretariat, UNCTAD,
the OECD and the EBRD through various co-
operation agreements and initiatives, including
the Sofia Statement, which promotes deeper
regional co-operation.

Bilaterally, the Agency has bilateral memoran-
da of understanding with national competition
authorities in Albania, Austria, Bosnia and Her-
zegovina, Bulgaria, Croatia, North Macedonia,
Hungary, Germany, Serbia and Turkey. It co-
operates most closely with national competition
authorities from the region and closely monitors
the transactions which they clear in order to
detect gun-jumping.

8. Appeals and Judicial Review

8.1 Access to Appeal and Judicial
Review

Merger control decisions issued by the Agency
can be challenged before the Administrative
Court of Montenegro. While the Competition
Act does not explicitly define the categories of
individuals or entities eligible to appeal such
decisions, the right to appeal is governed by
the Administrative Disputes Act (Official Gazette
of Montenegro, No 54/16). Decisions of the
Administrative Court may be further challenged
before the Supreme Court of Montenegro at third
instance.

On the other hand, as outlined in 2.13 Penal-

ties for the Implementation of a Transaction
Before Clearance, the Agency does not have
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the authority to impose fines and must initiate
misdemeanour proceedings. Decisions of mis-
demeanour courts can be challenged before
higher misdemeanour courts in accordance with
the Misdemeanours Act. Final decisions of high-
er misdemeanour courts may only be appealed
to the Constitutional Court of Montenegro.

8.2 Typical Timeline for Appeals

Appeals to the Administrative Court of Montene-
gro must be filed within 30 days from the date the
decision is received. Successful appeals before
the Administrative Court are rare in practice. In
its review, the Administrative Court focuses on
procedural matters, and no decisions have been
issued in which it provided a different interpreta-
tion of substantive competition law compared to
the Agency.

8.3 Ability of Third Parties to Appeal
Clearance Decisions

Third parties whose rights or legal interests have
been infringed upon by the clearance decision
have the right to lodge an appeal in an adminis-
trative dispute.

In a noteworthy 2017 decision, the Supreme
Court confirmed the legal standing of competi-
tors to challenge merger decisions as third par-
ties. The Administrative Court of Montenegro
had previously rejected lawsuits filed by market
competitors challenging the Agency’s decision
to approve a concentration. The Court rea-
soned that the Agency’s decision only affected
the entities seeking approval, not their competi-
tors, and thus lacked legal impact on them. The
Supreme Court overturned this ruling, finding
that undertakings on the relevant market have
a legal interest in initiating such proceedings.
This established a precedent that allows market
participants to challenge the Agency’s decisions
concerning other undertakings in the market.
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9. Foreign Direct Investment/
Subsidies Review

9.1 Legislation and Filing Requirements
There are no separate filing requirements for
transactions involving direct investments or
foreign subsidies beyond those outlined in the
merger control regulations.
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In recent years, developments in competition
enforcement in Montenegro have been fuelled by
the European integration process. Negotiations
in Chapter 8 — Competition with the European
Commission have motivated the Government
to work on alignment of competition legislation
with the EU acquis, and the national competition
authority, the Agency for Protection of Competi-
tion (“the Agency”), to step up enforcement in
order improve its track record.

Due to its broad and general provisions, the Mon-
tenegrin Competition Act, while largely aligned
with EU merger control legislation, has left many
aspects open to interpretation. For merger con-
trol, as implementing bylaws, the Rulebook on
the Method and Criteria for Determining the
Relevant Market and the Guidelines for submis-
sion of a merger notification supplement the
Competition Act. Although EU regulations do
not apply directly in Montenegro, the Agency
frequently relies on EU legislation and case law
in its decision-making. This reliance underscores
the need for clearer local legislative provisions to
ensure consistency and predictability in merger
control enforcement. The Agency has so far not
issued any publicly available opinions or guide-
lines related to interpretation of the Competition
Act with respect to merger control.

The absence of detailed provisions in the Com-
petition Act has often resulted in ambiguity for
businesses and legal practitioners. External
sources of support or guidance, while useful, do
not always address the unique characteristics
of the Montenegrin market. The need for a more
comprehensive and precise local framework
is critical to provide legal certainty and ensure
that enforcement actions are both proportion-
ate and effective. Montenegro’s merger control
framework has remained static, with no legisla-
tive changes in recent years. However, all this
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is set to change with a new Competition Act to
be adopted in this year. The draft Act was pub-
lished in February 2025 for a very brief public
discussion, and the official proposal is expected
to be put forward by the Government and sent
to Parliament for adoption.

In this Article, we provide an overview of the
most critical challenges in the enforcement of
merger control rules, and the expected changes
to some of those rules which should be intro-
duced through the amendments to the Competi-
tion Act during 2025.

No Exception Based on Lack of Local-Market
Impact

In its jurisdictional assessment of transactions,
the Agency does not permit exceptions based
on a lack of local effects. This means that the
obligation to notify a concentration and suspend
its implementation until approval is obtained
arises whenever (very low) thresholds are met.
In other words, turnover exceeding statutory
thresholds is deemed sufficient to demonstrate
local-market effects. The turnover thresholds
may be exceeded based on the turnover of only
one undertaking concerned, even when the tar-
get is not present on the market in Montenegro.
Consequently, companies which generate over
EUR20 million worldwide and EUR1 million in
Montenegro are obliged to notify any acquisition
that takes places globally to the Agency.

Consistent with this approach, the Agency has,
for example, determined that a foreign trans-
action involving the acquisition by a foreign
undertaking of several brick-and-mortar grocery
stores in a neighbouring country was notifiable in
Montenegro solely because the acquirer gener-
ated above-threshold sales in the country. The
Agency dismissed the argument that it lacked
jurisdiction to review the transaction, which by
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its nature could not impact the local market. This
stance was taken despite the Montenegrin Com-
petition Act specifying that its provisions apply
to acts conducted abroad only if those acts have
or could have an impact on competition within
the Montenegrin market. To date, no courts have
expressed a view on a potential jurisdictional
defence in such cases.

Definition and Assessment of Relevant
Markets

The Agency defines relevant markets based on
the Rulebook on the Manner and Criteria for Def-
inition of the Relevant Market (“the Rulebook”).
The Rulebook is grounded in the 1997 Commis-
sion Notice on the definition of the relevant mar-
ket for the purposes of Community competition
law. Despite the European Commission’s adop-
tion of the revised Market Definition Notice for
competition cases at the beginning of 2024, the
Rulebook has not yet been updated. While it is
based on the 1997 Notice, the Rulebook offers
less detailed guidance than the latter. However,
it is broad enough to be interpreted in alignment
with the revised Notice. Given that the Agency
has consistently relied on EU decisional practice
and soft law, it is anticipated that it will, when
relevant, incorporate the experience and estab-
lished principles from the revised Notice.

The challenge in the Agency’s assessment prac-
tice lies not so much in market definitions but
in considering markets that are not relevant
for assessing the impact of a concentration on
competition. Due to the low filing threshold in
Montenegro, a large number of transactions
are notifiable, even when one of the concen-
tration participants has no local sales. In such
cases, the Agency often treats each market
where the acquirer or the target are separately
present in the jurisdiction as a relevant market,
and requests detailed market data. This places
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a burden on the notifying party(ies) to provide
information that ultimately does not contribute
to competition law analysis. It is hoped that the
Guidelines for Submission of Merger Notifica-
tions will be revised to limit the scope of nec-
essary information and documents, particularly
in cases where there is no horizontal overlap or
vertical effects arising from the concentration.

Uncertain Timeframe

The Montenegrin Competition Act does not
include an effective procedural guarantee ensur-
ing that, even when the routine notification of
a concentration is submitted, with no adverse
effect on the local market, it will receive approval
within the shortest possible timeframe. Consid-
ering that each request from the Agency resets
the timeline and a new deadline starts (105 days
for an unconditional approval), the clearance
date may become a moving target.

The average duration of proceedings for con-
centrations cleared in 2024 was approximately
120 days, with each approved through summary
proceedings, primarily due to the limited number
of case handlers in the Agency’s merger unit and
the high volume of notified concentrations result-
ing from low thresholds. Delays tend to occur
most frequently during the summer months and
around the winter holidays. To enhance the likeli-
hood of a swift approval, parties are advised to
submit their notification as completely as pos-
sible, even if they believe certain required infor-
mation and documents are not relevant to the
specific assessment.

Following the public discussion on the amend-
ments to the Competition Act, the ministry pro-
visionally accepted the proposal to introduce a
shorter (25- or 30-day) deadline for approval of
non-issue concentrations in summary proceed-
ings. This would run from the submission of a
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complete notification, as confirmed in the con-
firmation of completeness which would also be
introduced and issued by the Agency. However,
the final wording of these provisions remains to
be seen when the amendments are adopted.

Enforcing “Gun-Jumping” Cases and Fining
Local Companies for Breaches Against Their
Related Entities

In 2023, out of a total of 75 approved concen-
trations, only five were implemented in Monte-
negro, while the remaining 70 were extraterrito-
rial, which is an ongoing trend. In spite of this,
in recent years, the Agency has taken a more
active role in addressing unnotified and prema-
turely implemented transactions — commonly
referred to as “gun-jumping”. Most cases involve
transactions that were notified but implemented
before clearance was granted. Notably, a con-
cerning trend has emerged wherein the Agency
initiates misdemeanour proceedings against
Montenegrin-related entities of foreign acquir-
ers. This occurs even when these entities are not
direct wholly-owned subsidiaries of the acquir-
ers and have had limited or no involvement in
the transaction.

For instance, in 2021, the Agency initiated mis-
demeanour proceedings against a Montenegrin
company for the acquisition of a Slovenian target
by its Serbian affiliate. The transaction was ulti-
mately cleared by the Agency but was found to
have been implemented before clearance. The
initial first-instance ruling of the Misdemeanour
Court was in favour of the company. However,
on the Agency’s appeal, the Higher Misdemean-
our Court quashed the decision and referred
the case back to the Misdemeanour Court. Fol-
lowing the new proceedings, the first-instance
court found the company guilty of infringement
and imposed a record fine of more than EUR
800,000. The fine corresponded to about 1% of
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the company’s turnover in 2019 (the year pre-
ceding that in which the infringement occurred)
despite the company’s lack of direct involvement
in the concentration.

On the second appeal, the Higher Misdemean-
our Court partially upheld the company’s appeal
against the decision of the Misdemeanour Court,
and ruled that the undertaking did not commit
the offence it was charged with, as the concen-
tration did not constitute a prohibited concen-
tration under the Montenegrin Competition Act.
It appears that the Agency, as is known in at
least one other case, had initiated misdemean-
our proceedings on the wrong legal basis, ie, for
the implementation of a prohibited concentration
instead of the implementation of a concentration
before clearance. These are two distinct grounds
under the Competition Act. But the Agency
deemed any concentration implemented without
prior approval to be a prohibited concentration.
This ruling of the Higher Misdemeanour Court
should put an end to such practice.

However, the Higher Misdemeanour Court still
imposed a fine on the entity for late filing, even
though this entity did not have the obligation to
notify the concentration, or the right to notify it,
as it was neither an undertaking concerned nor
its parent company. This approach, grounded in
the concept of a single economic entity, raises
questions about the fairness and proportionality
of holding Montenegrin entities accountable for
infringements committed by their foreign affili-
ates, even in cases when those affiliates are not
parents or direct subsidiaries of the undertaking
which committed the infringement.

The Higher Misdemeanour Court has once again
missed the opportunity to substantially weigh
in on the Agency’s practice of initiating misde-
meanour proceedings for competition breaches
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of foreign entities against their local related enti-
ties. The basis for this stance by the Agency,
previously supported by the Higher Misdemean-
our Court without any substantive analysis, is
Article 4 of the Competition Act, which defines
related entities and stipulates that they must be
considered as a single undertaking for the pur-
poses of Competition Act. However, the concept
of a single undertaking cannot be applied to mis-
demeanour fines without limitation. There is a
view that, under Montenegrin law, it is not possi-
ble to hold one person responsible for an offense
committed by another person, whether the other
person is a related entity or not. In order for there
to be liability for another person’s misdemean-
our, this specific liability would need to be pre-
scribed by law, and liability for another person is
not prescribed by either the Misdemeanour Act
or the Competition Act (or any other law).

It is clear from the Misdemeanour Act that a legal
entity and the responsible person in the legal
entity can be held responsible only for their own
actions or failures to act. The Misdemeanours
Act also prescribes that a foreign legal entity and
a foreign responsible person are liable for a mis-
demeanour in the same way as domestic enti-
ties — from which it indirectly but clearly follows
that the Misdemeanours Act does not prescribe
the responsibility of a domestic legal entity for
alleged misdemeanours of another entity on the
basis that the other entity is based abroad, and,
as such, is less accessible to the authorities in
Montenegro.

Even though the concept of a single undertak-
ing in the Competition Act was based on the
same concept from the EU law, undertakings in
the EU may be fined for infringements of their
related entities only in very specific cases. The
European Court of Justice has established that
a parent company may be held liable for a vio-
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lation committed by a subsidiary based on the
presumption that the wholly-owned subsidiary
acted on instructions from the parent company.
However, this presumption can be rebutted;
therefore, if the parent company can demon-
strate that the subsidiary acted independently
in committing the violation, the European Com-
mission may only penalise the parent company
for the subsidiary’s infringement if it can prove
that the parent company actually exercised deci-
sive influence over the subsidiary at the time of
the violation.

Consequently, even a parent company with
complete control over a subsidiary is not auto-
matically liable for the subsidiary’s actions solely
because it is the parent company. It follows that
it is even less justifiable for an undertaking to be
held responsible for the actions of their sister
company over which they exercise no control,
particularly when they derive no benefit from
the sister company’s actions that constitute the
violation.

It remains to be seen whether the Higher Mis-
demeanour Court will adopt a different stance in
one of the next appeals in similar pending cases.
This matter has so far not been challenged as
the last available legal remedy before the Con-
stitutional Court.

Parallel Administrative and Misdemeanour
Proceedings

The Agency’s enforcement powers are cur-
rently limited. While it can issue decisions on
merger control, it lacks the authority to impose
fines directly for non-compliance (the exception
being when the fine is prescribed in a range -
eg, periodic penalties or a late-filing fine — where
the Agency can only impose the minim fine). In
all other cases, it must initiate misdemeanour
proceedings. These proceedings, governed by
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the Misdemeanours Act, last for over a year, and
fines imposed are often at the lower end of the
prescribed range, or even below the legal mini-
mum, reflecting mitigating circumstances.

On one hand, decisions of the Misdemeanour
Courts can be appealed to higher misdemean-
our courts. The final legal remedy is a constitu-
tional complaint which can be filed before the
Constitutional Court of Montenegro. On the
other hand, merger control decisions issued by
the Agency can be challenged before the Admin-
istrative Court of Montenegro. While the Compe-
tition Act does not explicitly define the catego-
ries of individuals or entities eligible to appeal
such decisions, the right to appeal is governed
by the Administrative Disputes Act. In addition
to the right to appeal of the parties to the pro-
ceedings, the Supreme Court of Montenegro
has confirmed the legal standing of competitors
as third parties to challenge merger decisions
approving the concentration. Decisions of the
Administrative Court may be further challenged
before the Supreme Court of Montenegro in a
third instance.

This multi-tiered process has been criticised for
its inefficiency and the burden that it places on
businesses and executives. Executive directors
of fined entities are automatically subject to pen-
alties, even in cases where the local entity had
no knowledge of the transaction.

The amended Competition Act will confer on
the Agency the authority to impose fines direct-
ly for competition law infringements, streamlin-
ing enforcement. Moreover, the introduction of
direct fining powers should enhance the Agen-
cy’s deterrence capabilities, reducing reliance on
prolonged and often unpredictable misdemean-
our proceedings.
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Conditional Approvals of Concentrations

The Agency has not prohibited any concentra-
tions, while the vast majority of approved con-
centrations are cleared through summary pro-
ceedings. However, a small number of cases
have involved conditional approvals - typically
when transactions result in high market shares
in overlapping markets in Montenegro. In these
instances, the Agency has accepted behavioural
commitments to address potential competition
concerns. These commitments have targeted
transactions where either the acquirer or the
target, or both, are local entities.

In practice, the Agency typically imposes soft
behavioural measures, such as reporting obli-
gations. These obligations often include notify-
ing the Agency of changes in processes, com-
mercial conditions, concluded contracts, and
offers. Additionally, the parties may be required
to conclude contracts with specific suppliers or
customers and adhere to certain commercial
practices. These measures aim to ensure that
competition in the market remains undistorted,
while allowing the transaction to proceed.

While these measures are less intrusive than
structural remedies, their effectiveness depends
on rigorous monitoring and compliance. The
Agency’s reliance on behavioural commitments
reflects its focus on preserving market dynam-
ics and preventing anticompetitive outcomes
without imposing undue restrictions on business
operations.

Most approved concentrations have concerned
the telecommunications and media sectors, fol-
lowed by the automotive industry and the mar-
kets for banking and insurance services. In 2024,
the Agency has in general looked more closely
into the retail market, which in Montenegro is
characterised by high margins and resulting
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very high prices for consumers. The Agency has
been conducting a sector inquiry, although no
investigations have been launched yet. In 2023,
the Agency issued a conditional approval for a
concentration on the retail market which includ-
ed two national retail chains, and the imposed
commitments included reporting obligations,
including reporting on average realised margins
for all categories of food and non-food prod-
ucts in retails stores on certain local markets in
a period of two years following the concentration
approval.

Conclusion

The developments in Montenegro’s merger
control landscape highlight both progress and
persistent challenges. While the Agency’s reli-
ance on EU principles provides some level of
coherence, the lack of detailed local regulations
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and the protracted nature of misdemeanour
proceedings create uncertainty. The anticipated
legislative reforms in 2025 offer an opportunity to
address at least some of these issues, enhanc-
ing the clarity, efficiency, and fairness of Monte-
negro’s merger control regime.

Businesses operating in Montenegro should
closely monitor these changes to adapt to the
evolving regulatory environment and ensure
compliance. Informed by a thorough under-
standing of both the current framework and
anticipated reforms, proactive compliance
measures will be essential in navigating the com-
plexities of merger control enforcement. With the
expected legislative changes, Montenegro has
the potential to establish a more balanced and
effective competition regime, benefiting market
participants and consumers alike.
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